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MEMOIR OF THE LATE CHANCELLOR KENT. 


James Kent was born on the 31st of July, 1763, in Fredericksburg, 
then part of Dutchess, but now of Putnam county, New-York, and was 
the eldest son of Moss Kent, a graduate of Yale College, Connecticut, 
who was admitted to the bar of Dutchess county in 1756. His grand- 
father, Rev. Elisha Kent, a native of Suffield, Conn., was for thirty-six 
years minister of the Presbyterian congregation of Kent’s Parish in 
Dutchess county, and his brother, Moss, sat in the Senate of this 
State, and in Congress, and was for some time Register of the Court of 
Chancery. 

Mr. Kent was sent to school at Norwalk, when but five years old, 
and was placed under various instructors, until he entered Yale College, 
in September, 1777, more than seventy years since. From the precepts, 
and yet more the example, of those pious Puritans among whom his 
early years were passed, he acquired that simplicity of character and 
purity of morals which he preserved through life. 

In July, 1779, New-Haven was invaded by the British forces, the Col- 
lege broken up and the students dispersed. In his exile, young Kent met 
with Blackstone’s Commentaries, read, admired, and at sixteen, deter- 
mined to be a lawyer. He finally left college, with high reputation, 
studied law with Egbert Benson, Attorney-General of New-York, was 
studious, temperate, and a water-drinker, indulging in none of the 
fashionable pleasures or dissipation of the times. An enthusiastic ad- 
mirer of Nature’s charms, the love of reading was his ruling passion. 
He was cheerful, lively and communicative—young, ardent, active and 
persevering—his mind was early stored with useful knowledge, and the 
morning of his life gave promise of the noonday brilliancy of his re- 
markable career. 

In April, 1787, he was admitted, at Albany, a counsellor of the Su- 
preme Court—in 1790, and again in 1792, elected to the Legislature by 
the people of his native county. From the purest motives, and believ- 

VOL, VI. 1 











2 THE NEW-YORK LEGAL OBSERVER. 


Memoir of the late Chancellor Kent. 








ing its policy the best for his country, he joined the Federal party, be- 
came the steadfast friend of Jay, Hamilton, and others of its leaders, to 
whose political principles and usages he steadily adhered, until, in 1819, 
it ceased to exist. 

After failing to be elected to Congress by a few votes, he removed, in 
1793, from Poughkeepsie to this city—was appointed Professor of Law 
in Columbia College, and delivered a course of lectures the year follow- 
ing. In 1796 he was appointed a Master in Chancery—there were 
then but two of them—and next year called to fill the office of Recorder 
of New-York. In 1798, he ascended the Supreme Court bench as one 
of the Judges, and removed his residence to Albany, where he com- 
menced the practice of delivering a written, argumentative opinion, sup- 
ported by legal authorities, in every case of sufficient importance to be- 
come a precedent for the future. Thus commenced that series of re- 
corded judicial decisions which have enriched the jurisprudence of New- 
York, and proved alike useful to the legislator, the judge, and the 
codifier. 

Judges Kent and Rapcuirre revised the Statutes of our State in 
1800. In July, 1804, the former was appointed Chief Justice of the 
State, and continued to preside in the Supreme Court until his appoint- 
ment as Chancellor in February, 1814. His legal opinions, delivered 
while in the Supreme Court, are contained in sixteen volumes of well 
known and highly appreciated reports. 

As Chancellor, which high office he filled till 1823, he is understood 
to have displayed to great advantage those excellent business habits and 
that promptitude which marked his career through a long and invalua- 
ble life. A few favored lawyers had, before his time, monopolized 
chancery business—he threw its doors wide open to the profession— 
and was unwearied in his efforts to despatch the causes brought under 
his cognizance. 

By the Constitution of 1821, the Judges were removable from office 
at sixty years of age; and, on July 31, 1823, he having reached that 
period, retired, after hearing and carefully deciding every case that had 
been brought before him. The members of the bar in this city~and 
Albany took that occasion to bear ample testmony to his worth and use- 
fulness, and to acknowledge the benefits which society had derived from 
his learning, wisdom and assiduity. In 1824, he became a second time 
Law Professor in Columbia College, and in 1826 appeared the first 
volume of his inestimable “ Commentaries on American Law,” which 
were concluded in four volumes in 1830, and have been extended and 
improved by him, with great care, from that period to this. 

Chancellor Kent would not allow his Commentaries to be stereo- 
typed, but kept watching the decisions of the tribunals of America, 


| 











THE NEW-YORK LEGAL OBSERVER. 3 


Memoir of the late Chancellor Kent. 








England, and other parts of Europe, in matters involving important le- 
gal principles, with which he enriched his favorite work from time to 
time. 

He was elected President of the New-York Historical Society in 1828, 
and was an original member of the Literary Association of Yale Col- 
lege, formed in 1780, under the name of Phi Beta Kappa Society. In 
1821, he represented Albany County in the State Constitutional Con- 
vention, AMBROSE SPENCER being his colleague. He was a distin- 
guished ornament of that learned and patriotic body, and steadily ad- 
hered to the opinion that with a constituency of free-holders, owners and 
cultivators of the soil, the unincumbered possessors of happy homesteads, 
the liberties of the country would be safest. In 1785, he married a sis- 
ter of Gen. Tueoporus Battey, a lady now nearly 80 years old, and 
who survives him, after enjoying over three score years of uninterrupted 
domestic felicity. His family consisted of two daughters and one son, the 
learned and well-known Judge Kent, who resigned the office of Circuit 
Judge here some years since, and more recently gave up his Professor- 
ship at Cambridge, that he might cheer the latter days of his venerated 
and excellent father by his company and personal attentions. 

Less than a year ago, Chancellor Kent was one of the pall-bearers of 
his friend TrimotHy Dwieut, and was then as erect, hale and active 
as aman of fifty. At eighty-four he was somewhat deaf, but his capa- 
city for work was still wonderful, his conversation interesting and ani- 
mated, and his temperament as vivacious as when he was thirty years 
younger. He was unwell but for a short time before his death, which 
took place on Sunday evening, the 12th Dec. last, at half past eight, at 
his residence in Union Square. The Courts adjourned out of respect 
for his memory, and both Boards of the Common Council adopted reso- 
lutions in honor of his name and character. 

He was an exemplary Christian, a steadfast friend, an affectionate 
father, a tender husband, an ardent patriot, and a true lover and defender 
of his country’s rights. Sohighly are his works esteemed abroad, that 
the Lord Chief Justice of England, Baron Denman, wrote to Judge 
Kent, some years since, to acknowledge the indebtedness of the legal 
profession throughout the world to him for his able Commentaries. 

A meeting of the bar was held in the Circuit room, an Tuesday 
morning following, to pay the last tribute of respect to his memory. 

On motion of Mr. Seth Staples, Chief Justice Jones was appointed 
President of the meeting ; Judges Betts, Oakley, McCoun, Ulshoeffer, 
ex-Judge Edwards, David S. Jones, Sylvanus Miller and William John- 
son, Vice Presidents ; and Messrs. Robertson, Silliman, Strong, and Wil- 
liam S. Johnson, Secretaries, 

The following resolutions were then passed. 
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Resolved, That the members of the bar of the city of New-York 
have received the intelligence of the death of James Kent with emo- 
tions of deep sensibility, and they doubt not their feelings on this event 
will be shared by their brethren of the profession throughout the Union 
—that we will unite in deploring the loss of him who for along number 
of years has been the unquestioned head of American jurisprudence. 

Resolved, ‘That we shall not attempt to portray the private virtues of 
the deceased, or to recount his public services, since the attempt to com- 
press within the limits of a resolution, a just estimate of his labors and 
writings, his ability and learning, his services, virtues and character, 
would of necessity be -vain and abortive—they have already been placed, 
by the stamp of public approbation, beyond the reach of detraction and 
of praise—nor is his established fame confined within the limits of his 
native State orcountry. It extends wherever the English language is 
spoken or read, and the science of jurisprudence is known and culti- 
vated ; to record the virtues of his unsullied life, to delineate and un- 
fold his character and merits as a judge, to exhibit and appreciate his 
peculiar excellencies as a jurist and author, to dwell upon the influence 
that by his labors and his writings, has exercised upon the mind and 
character of the members of his profession, will be the province of the 
historian and biographer. It is by the historian and biographer alone, 
that these duties can be properly discharged. 

Resolved, That the members of the bar tender to the widow and fa- 
mily of the deceased, their sympathy and condolence ; that they will 
wear the usual badge of mourning, and that, with the permission of the 
family, they will join in a body, in the ceremonies of the funeral. 

Resolved, That a committee of three, to be named by the presiding 
officer of this meeting, be appointed to correspond with gentlemen in 
the different districts of the State, in order to the expression of the feel- 
ings of the Bar of this State at large, to be present at the opening of the 
next term of the Court of Appeals. 

Resolved, That a committee of five, to be nominated by the presid- 
ing officer, be appointed, whose duty it shall be to select some suitable 
person to deliver a public discourse to the members of the bar, on the 
life, character and public services of the deceased. 

Resolved, 'That a copy of the resolutions be transmitted to the widow 
and family of the deceased. 








Mr. Ocpen Horrmay, in moving the Resolutions, prefaced them by 
the following remarks : 


Mr. Prestpenr: Upon me, by the appointment of the committee, 
has devolved the duty of presenting to the consideration of this meeting, 
the resolutions prepared by them, which I hold in my hand. The 
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crowded gathering of the bar—the presiding over it by you, our oldest 
and most respected member—the judges of our courts leaving their judicial 
seats, arresting the course of litigation, and uniting with their brethren 
of the Bar in this tribute of condolence and respect—attest that some 
mighty one has fallen—that the foremost of us has ceased to live—that 
James Kent—and his name is his eulogy—that James Kent is no 
more. 

It is fit and proper that this tribute should be paid by the bar of this 
State ; for it is a proud thought, it is almost a consoling thought to its 
members—that in this State he was born—that in this State, under the 
guidance of the learned and excellent Benson, he pursued his legal 
studies—that in this State his judicial career was run—and that here, in 
the midst of us, until yesterday, lived that fountain of learning and 
of wisdom, the streams of which have flowed into every state in our 
Union, and in whose waters the aspirants for legal fame throughout our 
land have laved their limbs, and been refreshed, invigorated, and pre- 
pared for their professional conflicts. 

Appointed, at an early age, a judge of our Supreme Court, he adorned 
the bench by a series of decisions distinguished by profound learning, 
deep research, accurate discrimination and spotless integrity. T'rans- 
ferred to the Court of Chancery, as Chancellor of our State, in a little 
more than nine years, he accomplished an entire and wonderful revolu- 
tion in our Courts of Equity, “and built up a system of jurisdiction 
and jurisprudence upon wise and rational foundations.” 

Retired from the bench, his benefactions to the profession and his 
country still continued, and his ‘ Commentaries,” distinguished alike 
by classic elegance and profound erudition, have become the text-book 
of the lawyers of our own land, and have called forth the eulogy and 
guided the labors of the learned of other climes. 

But brilliant as has been his career, splendid as have been his triumphs 
in the field of Jurisprudence, it is upon the “daily beauty of his life” 
as ahusband, a father, a friend, and at the domestic fireside, which he so 
deeply prized, that I would love to linger, as adorning our profession 
and ennobling our calling. As a child, I lived almost beneath his roof, 
and my earliest recollections are identified with a father’s love and ad- 
miration and respect for Judge Kent ; and from that hour to this, the 
ripening perception, and the maturing judgment, having but deepened 
as they increased, the respect and admiration of earlier years. I would 
love to linger upon the purity of his character—the truthfulness of his 
mind—the honesty of his purposes—upon the childlike simplicity of his 
manners—the trusting confidence of his friendship--the gushirg ten- 
derness towards those who had been his companions at the bar and the 
sharers of his toils—a tenderness extended, as I have known and felt, 
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towards even their sons, whose career he would watch and guide with 
a solicitude almost parental. I would love to linger on his devotion to 
the honor and character of our profession—upon the joy which every 
act or decision, that advanced and elevated it, would inspire—upon his 
honest and virtuous indignation at every deed that soiled the ermine of 
the Judge or stained the gown of the Advocate. But this is not the 
time for eulogy. The resolutions which I hold in my hand, contem- 
plate that, at some future time, justice shall be done to his character, his 
learning, his services and his memory. His praise “ must be hymned 
by loftier harps than mine.” 

Death has removed from the scene of his labors, one of our most il- 
lustrious citizens, The venerable James Kenr, for sixteen years a Judge, 
and for the greater part of that time the Chief Justice of the Supreme 
Court of this State, and for nine years its Chancellor, and since his re- 
tirement from public life, the learned commentator on American law, 
has finished his long and memorable career. The members of the bar 
of the city of New-York are desirous to testify the respect and affection, 
the veneration and gratitude in which they hold his virtues, his services 
and his fame. 


Mr, B, F. Burzer, on rising to second the resolutions, remarked, 
that he should endeavor to imitate in brevity, however he might fail to 
do so in other respects, the example of the friend by whom they had been 
moved. It had been truly said by him and in them, that to do any thing 
like justice to the character, services and virtues of James Kent, was 
not within the limits of an occasion like the present. Besides, there 
are others who are entitled to share in the sad and yet grateful office, of 
scattering flowers on the bier of one so beloved and honored. 

I propose, therefore, Mr. President, only to glance at one of the ele- 
ments which composed the admirably blended character, intellectual, 
moral and professional, of Chancellor Kenr—a single bright point in 
the brilliant cluster—and yet one which may well attract the gaze and 
fix the admiration of an audience like this—Ais career as a lawyer. 

His history in this respect is identified with the history of American 
law. 

Entering upon his professional studies, at the close of the Revolution- 
ary War, under all the disadvantages attending the new and unsettled 
order of things, he witnessed the birth of our peculiar judicial systems 
and institutions, 

Endowed with uncommon quickness of perception and with equal 
capacity for labor ; imbued with the love of elegant letters ; furnished 
with the best academic helps which the times afforded ; and fired by a 
true professional ambition, he resolved to make himself a lawyer—a ju- 
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rist—in the highest sense of the word. He resolved also to do what he 
could to advance the interests of legal science in his native land; to 
save it from the barbarism to which it was exposed; to liberalize its 
practice, to add to its usefulness and its glory. 

We say of other men, who after gaining wealth and fame from the 
practice of the law, have applied themselves in the evening of life, to the 
illustration of legal science, that they do well in thus repaying the debt 
which every man owes to his profession. But James Kent, before he 
had incurred any such obligation, commenced on a broad and liberal 
scale, his preparations for discharging it ; he never fell in arrear ; he was 
always in advance—a creditor rather than a debtor. 

At the age of thirty, (fifty-four years ago,) he received from Columbia 
College the appointment of Professor of Law, and was only withdrawn 
from its duties by the demands of the judicial career, for which his profes- 
sional learning and his personal virtues soon marked him out. But 
neither the multifarious labors of the bench, nor the distractions and per- 
plexities incident to them, could withdraw him from his grand design. 
His opinions were lectures, treatises on the particular question discussed 
in them; they exhausted the whole learning of the common law; they 
were enriched by illustrations from the Roman civil code; they were 
adorned by the graces of a polished style ; they were redolent with theodor 
of taste and scholarship. These opinions soon attracted universal at- 
tention ; they were published with those of his brethren whom they in- 
cited to honorable emulation; and New-York, before the era of her 
steamboats, her canals or other public works, became famous among her 
sister States by the reported decisions of her judiciary. 

He was thus the teacher of the bar, the instructor of other Judges, 
the luminary of American Law. 


‘¢ Hither as to their fountain, other stars 
Repairing, in their golden urns, drew light.” 


Marshall, Parsons and Desaussure, then in the zenith, Story just risen 
above the horizon, and others of lesser size and brightness. 

After his retirement from the bench, he resumed, at the age of 60, in 
a form of more direct and permanent utility, his original purpose. The 
Commentaries on American Law are the fruit of his post-judicial labors. 
To say of them and of his other works, that they place him in the same 
ranks with the Ulpians and Papinians of antiquity ; the Bacons and the 
Cokes, the Blackstones and the Mansfields, the D’Aguesseaus and the 
Pothiers of modern times; is but to express the unanimous judgment 
of our profession. 

I forbear, sir, to speak of his private virtues, farther than to remark that 
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while they were in keeping with the intellectual elevation and dignity 
of his character, they were blended with so much of kindness and 
simplicity, that “none knew him but to love, nor named him but to 
praise.” ‘To the last hour of my life, I shall remember, and I would 
fain hope, profit by the lessons of instructions which he, though hold- 
ing the highest judicial office in the state, did not disdain to give to me, 
an unknown and humble student; the words of encouragement with 
which he cheered my first efforts at the bar; the assurances of confi- 
dence and regard, which I have received from his lips. 

But why should I pursue a train of remarks, which must necessarily 
fall short of the feelings which swell the bosoms of all who hear me? 

Full of years and full of honors ; in the ripeness of his powers and of 
his fame; “ere yet decay’s effacing fingers” had swept from his mind 
its stores of thought and feeling, or ungently touched his venerable 
brow ; happy in the retrospect of a long protracted life devoted to the 
last, to the first of human sciences ; still more happy, let us reverently 
hope, in the prospects of futurity opened to him by the Christian faith 
—he has finished his mortal career. But his works will live so long 
as the government and laws which they illustrated, shall endure; so 
long as jurisprudence shall be cultivated ; so long as the language he 
employed shall be spoken among men. 

While all classes of our people, in all appropriate methods, will give 
utterance to the sentiments of respect, esteem and veneration in which 
they held him, it is the peculiar duty, and the high honor of the pro- 
fessors of that science to which his life was given, to claim him as their 
own ; to celebrate his virtues as among the most pleasing of tasks ; to 
cherish his memory as the most precious of their possessions. 


Mr. Daniet Lorp next addressed the meeting, and said : 

Mr. President and my professional brethren: Were it on a theme less 
prolific, or on a topic of a different kind, silence would best become those 
who have listened to my friends who have just sat down. But we are 
met in truth to commemorate the extraordinary character of one who 
seems to have fulfilled, in the amplest manner, every promise which a 
man could make to his friend, to his profession or to his country. It 
commands our attention and compels our applause, and in relation to 
him in whose honor we are met, those who shall erect his monument 
will not need the symbol of a broken column, they will present it as 
perfect, in all its just and beautiful proportions, and so continuing, until 
its final and complete removal from our sight. 

For such a man the age had called. The field of his services was 
great and extraordinary. He was appointed a Judge of the Supreme 
Court of this State in 1798, and his introduction into that high office 
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was under great auspices. He was placed there by Governor Jay, the 
patriot—the statesman—the pre-eminent lawyer of his country. When 
Judge Kenr entered upon the duties of his office, it was under insti- 
tutions formed and owing their origin to a Revolution, and still fresh 
and unconsolidated. The American Revolution had taught our country- 
men, in throwing off their subjection to England, to drop in a great de- 
gree their deference to Authority, to precedents and to antiquity. The 
French Revolution, in that convulsion which it had created, and which 
had almost shaken the solid globe itself, had spread its effects upon this 
country ; it had unsettled, not only maxims of government, but those of 
the social institution itself; it had diffused every where controversies on 
the very foundations of all government, of all society ; it had excited a 
degree of party violence and of political animosity and bitterness, of 
which we, in more recent days, have had no parallel, and of which we 
can form but a faint idea; and the wars and commotions which grew 
out of the troubles of Europe, presented commercial as well as politi- 
cal questions of the gravest weight and of exceeding difficulty. It was 
in the midst of this scene of turmoil and of tempest that the Judge was 
called to act; and thus he was bound to govern, at the early age of | 
thirty-six—a period when those of our profession, who are most success- 
ful, begin its real responsibilities. 

He was then called on to apply to our forming law the maxims of the 
English jurisprudence, our birthright--the system of time-honored 
usages, adopted by a free people under popular institutions, but which 
had grown old and of difficult application to a people really but just 
clearing up the wilderness. 

If the field was great and difficult, our admiration is warmed at the 
contemplation of those who labored in it. The bar who surrounded 
the Court in that day, our honored predecessors, were men not to be 
forgotten. There was the sagacious, the complete Hamilton—the 
honest-minded Pendleton—Harrison, the learned, the elaborate—Hoff- 
man, that ingenious, polished master of the advocate’s art—the deeply 
learned, wise, searching Riggs ; these were the bar over whom this 
youthful judge was to preside, the conflicts of whom he was to govern, 
upon whose arguments he was to decide; and coming to a later period, 
there was a scarcely less brilliant array of mighty spirits. Not daring 
now to name the living now present with us, (and long may it be be- 
fore it shall be allowed to us in this way to name them, ) let me bring up 
to your view Emmet, whose enlarged and extensive learning was 
equalled by his child-like simplicity of heart—Colden, the polite scholar, 
the speculative philosopher, the able lawyer ; also that model of all that 
is valuable in our memory, Van Vechten, whose eloquence was Cicero- 
nian, and which charmed every heart; the terse, the highly gifted 
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Henry ; the younger Jay, full to abounding iu every noble trait ; and 
that union of scholar, lawyer, orator and gentleman, Johu Wells. These 
were the men which the times brought forth, and who reflected and also 
gave an illustrious light. 

Look also at the Bench during the period of which we speak. The 
ingenious, polished Livingston; the sound and judicious Radcliff; 
Thompson, the honest, steady and staunch friend of all that was true 
and just; Van Ness, the accomplished man of genius; Platt, the sedate, 
the sober-minded ; and last, him, who in every trait and lineament, in 
every part and member, was every way a giant, Spencer. With these 
associates, as competitors and coadjutors, did Judge Kent dispense 
justice. To whom of them all was he unequal ? 

Shall we speak of his learning in the Common Law, of his researches 
in the Commercial Law of continental Europe, of his profound views of 
the Constitutional and Organic Law of our own country ?—They are too 
well known to you all for me to name them now. They called for 
power of the highest order, and proved the greatness of the man. 

Elevated to be Chancellor, he found the law of Equity in a great de- 
gree unestablished. Here was a position indeed of trial. He was aided 
by no jury, to take from him the responsibility of deciding on facts and 
intentions. He had no associates on the Bench to share with him the 
burden of his high responsibility. His rule of judgment was to be the 
discretion of the good man ; not of any one good man, but of that ideal 
excellence in human nature, the dictates and promptings of which are 
the basis of Equity. 

How well did his qualities of heart now stand to his service! In our 
great social equality, it would happen that individuals of wealth, in- 
fluence and powerful connections would almost challenge the strength of 
Justice herself. But no matter how lofty or how powerful, when fraud, 
falsehood or injustice raised an offending front, he feared not to strike; 
not only was the blow felt, but he had not stopped to bind flowers 
around the sword of Justice to ease its stroke. He declared his object, 
and did not fail to call things by the names they ought to bear. 

In the midst of such services, and in the meridian of his powers and 
usefulness, before his sun had began to decline, he was obliged by the 
Constitution to retire to private life. It was indeed to private life, but it 
was not from public service. He was essentially a public man—the pro- 
perty of the age he lived in. 

He now delivered those lectures which have been so justly praised. 
He now began a new intercourse with the young. ‘To how many, now 
here, do I recall the traits of this intercourse? How many have ap- 
proached him with the reverence and the awe which his elevated rank 
and his weighty services called forth, to wonder at the union in him of 
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the utmost simplicity with the greatest merit. It is said that the boy is 
father to the man; of him it may be said that the boy and man lived to- 
gether united, to his latest years, and until death removed him from our 
affections. Of his Commentaries, their comprehensiveness of subjects, 
their minuteness, their wide reception and extended usefulness place 
them beyond our praise ; and at the same time the grace and beauty of 
the language in which they are expressed, raise him as high as a classic 
English writer as their other merits place him as a jurist. 

But great as he was as a judge, great as a lawyer, he was still greater 
asa man. Whoshall describe his extended general knowledge? who 
measure the kindness of his heart ? who portray his purity, his integrity, 
his truth, his manly courage in the cause of virtue? Living as he did, 
in the most open exposure of his heart by the frankness of his nature, 
and filling the memory of us all with anecdotes of his conduct, who has 
ever heard, even in jest, of an impure thought or saying from him which 
would mantle with a blush the cheek of modesty? We may not ask 
ourselves of his truth, integrity and courage, lest we pass the possible 
conceptions of those who know him, to suppose that on these any ques- 
tion can be made. 

Nor did he rest his virtues on any base short of that of Religion. He 
could not deny nor fail to acknowledge that Great Judge to- whom all 
must give account. Dispenser as he was of justice among men, and so 
in some sense representing the Great Supreme to men, he felt his hu- 
mility before him. He openly acknowledged His name—he unre- 
servedly professed His faith. 

How great was his example! May we not rejoice with an honest 
satisfaction that he was of us—that in him we may reasonably indulge 
the pride that he was of our order. 

Surveying all the effulgences of this bright example, of this life 
full of public service and of private virtues, and deeply feeling his 
loss—yet, is it not difficult to say whether our grief that such a man 
has died be not less than our joy and satisfaction that such a man 
has lived. 

Mr. Huca Maxwett followed Mr. Lorp, in a most impressive 
and beautiful address. 

The resolutions were then unanimously adopted. 

The President then named as the Committee under the fourth 
resolution, Messrs. Joan Duer, Daniet Lorp, J. P. Hatt, and on mo- 
tion of T. L. Wetts, Esq., the President was added to the Committee. 

The President named as the Committee under the fifth resolution, 
Judge Betts and Messrs. Sytvanus Mitter, Ocpen Horrman, 
BensaMin D. Situiman, and J. Prescorr Hatt." 





* We are indebted for the greater portion of this Memoir and Report to the N. Y, Tribune, 
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United States District Court. 
[SOUTHERN DISTRICT OF NEW-YORK.] 
IN ADMIRALTY. 


Before the Hon. SAMUEL R. BETTS, District Judge. 


Tse Naveatuck Navieation Co. v. THe SteamBpoat Ruwope 
Istanp.—3d July, 1847. 


A decree must be in consonance with the pleadings and proofs, and evidence out of the alle- 
gations brought forward by either party, cannot be regarded in support of his charge or 
defence. 

In cases of tort, if the injury complained of is admitted by the answer, the burthen is cast upon 
the defence to prove affirmatively the matters of justification or excuse set up. 

When two steamboats are running the same direction, the leading one is entitled to hold her 
course, and the one pursuing must at her peril select one safe to her, if an attempt is made 
to pass her. 

One steamboat cannot approach another, within a distance of twenty yards, in an attempt 
to run by. 

The leading boat must, however, so use her privilege as not intentionally to thwart or ;revent 
theione in rear using her superior speed, but is not bound by law to accommodate her, in moving 
either side to give more ample room to her. 

This rule equally applies to the narrow and dangerous passagein Hell Gate. ‘The stern boat, 
cannot compel the forward one there, to make place for her, and must avoid going into the 
gate or slack or stop her speed, if she is like to endanger the one ahead. 

The direct damages occasioned by a collision, and also reasonable demurrage for a period ne- 
sary to reinstate the injured vessel, will be charged upon the colliding boat in fault. 


THE material facts and circumstances of this case, appear in the opinion 
of the court. 


F. B. Cutting and E. H. Owen, for the libellant. 














A. Hamilton and W. Q. Morton, for the respondent and claimant. 





Betts, District Judge.—This case is presented to the court, on very 
clear and forcible arguments by the respective counsel, and by a me- 
thodical preparation and digest of the proofs, which has most serviceably 
relieved the labors of the court in the examination of the points in 
controversy. 

The conclusion to which my mind is brought, on a careful study of 
the case, will, however, render it unnecessary to notice several parti¢u- 
lars to which the testimony on both sides had reference, or to discuss 
all the legal propositions debated between the counsel. 

A cardinal principle in admiralty proceedings is, that proofs cannot 
avail a party further than they are in correspondence with the allega- 
tions of his pleadings, and that the decree of the court must be in con- 
sonance with the pleadings and proofs, (Wood Civil Law, 377. 7 Cranch, 
389, Sch. Hoppett v.U. States. 1 Sumn. 390. Ware R. 51. Jenks v. 
Lewis, Ware, 367. The Wm. Harris.) 

Whatever may be the case, then, upon the evidence on the one side or 
the other, the judgment of the court must be restrained and guided by 
the allegations in issue, and if they are insufficient to maintain the right 
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of either party as established by the proofs, or the two stand in conflict, 
an amendment must be obtained, or the court will be compelled to pro- 
nounce its decision, secundum allegate et probata, disregarding all 
evidence not brought within the fair and reasonable scope of the 
pleadings. 

Another rule having important application to the present controversy, 
is, that in cases of tort, when the party prosecuted admits the injury 
complained of, but sets up justificatory or excusatory matters, he takes 
upon himself the burthen of proving affirmatively the excuse as he al- 
leges it. (1 Sumn. R. 393. Treadwell v. Joseph.) 

The feature distinguishig this case from collisions usually the sub- 
ject of litigation, is, that both vessels propelled by steam, were going 
the same direction. The collision occurred in Hell Gate, in the most 
confined and difficult part of that dangerous passage, where the boat pro- 
secuted would be compelled to confine herself to a very narrow track, 
in making head against the tide, then running ebb with great force. 

There was scarcely space to permit her exercising the precaution al- 
ways laid upon one steamboat endeavoring to pass another, to keep off 
at a distance sufficient to obviate all danger of striking. 

The statute law of this state imposes a penalty of $250, on every 
steamboat so navigated as to approach or pass another ahead of it, 
going in the same direction, within the distance of twenty yards. (1 R. 
S. 682, § 7.) 

But if the Rhode Island, in this case, rightfully or from unavoidable 
necessity, went into the gate and beyond Hallett’s Point ; it is most proba- 
ble upon the proofs, that she could not have been navigated a distance of 
twenty yards either side of the Naugatuck, without imminent danger 
of being thrown upon the Hogsback on one side, or the Pot rock on the 
other. Very little over 100 feet would be left between her and those 
rocks, and the hazard of a slight variation in her course in stemming a 
rapid current, or failing to answer her helm promptly, would make it 
imperative to crowd her as near to the centre of the passage as practica- 
ble, and as close to the boat ahead as she could be run. 

Should her sheer in either direction in passing a boat at that point and 
not be controlled almost instantaneously, she would incur extreme haz- 
ard of being precipitated upon the rocks closing on each side this con- 
tracted and perilous strait, especially if compelled to diverge more than 
the width of a boat from midway the pass. Indeed the defence, in a 
good measure, is placed upon the assumption that the Naugatuck was 
overtaken by the Rhode Island at a point, where it was then impossible 
to pass her without encounter, by any movement or exertion within the 
power of the Rhode Island. 

The collision having then occurred by the act of the Rhode Island, 
either in running against the Naugatuck, or being so placed that the 
Naugatuck was inevitably driven upon her, the answer undertakes to 
show that the event was without fault on the part of the Rhode Island, 
and is ascribable to the negligence, want of skill or blameable conduct 
of the Naugatuck. 

To this end, after replying speciticaily to the allegations of the libel, 
by direct or qualified denials or admissions, the answer proceeds to set 
forth affirmatively the facts of the case constituting the defence, the 
claimants intend to maintain, 
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The specific issues so far admit the libellant’s right of action, as to 
impose on the claimants the necessity of avoiding it by establishing the 
excuses pleaded in the answer. 

The case made by the claimants is spread out in articles 13, 14, 15, 
16, 17, 18, 19, 20, 21 and 22 of the answer. 

After some introductory statements in respect to the management of 
the Rhode Island, it is asserted in articles 16 and 17, that the master 
pilots and mariners engaged on the look-out on board the Rhode Island, 
when she was abreast of the ferry, saw the Naugatuck about midway 
of the gate, between Hallett’s Point and the Hogsback rock, heading 
the course for vessels passing through the gate, moving very slowly and 
in a position where it would be impossible for the Rhode Island to pass 
round to the northward or larboard side of her, without imminent danger 
of being swept or forced upon the rocks on that side, and they determined 
to pass on the starboard side, to the southward of her: and in respect to 
this particular position of the Naugatuck, the answer, (article 23) avers, 
the Naugatuck might have prevented the collision, by continuing on her 
then course without diverging, as it was her duty to have done. 

The answer then asserts, (articles 6, 17 and 18,) that the Rhode 
Island, in hugging close to Hallett’s Point, for the purpose of avoiding 
the Naugatuck, aid passing on her starboard side, struck the force of 
the current, and was carried off a considerable distance towards the 
opposite shore, and just as she struck the true tide, the Naugatuck 
altered her course, steering more across the current, or to the south- 
ward, and in so doing, was brought in a direction tending directly across 
the track or course the Rhode Island was taking, which movement 
rendered it impossible for the Rhode Island to do any thing effectually 
to avoid a collision. 

In article 19 it is alleged, that the master of the Rhode Island, seeing 
that a collision would take place by the change of the course of the 
Naugatuck, promptly stopped the engine of his boat, and when the boats 
came together, the engine was at rest. The collision was with consi- 
derable violence, the Naugatuck bearing upon and across the bow of 
the Rhode Island, and in contact with it a little abaft of midships 
of the Naugatuck. 

The answer further proceeds to charge what was incumbent on 
the Naugatuck to have done, and what she had power to do, under 
the circumstances, in prevention of the collision, and asserts, (article 22,) 
that she would have completely prevented it, by continuing on her 
course without diverging until the Rhode Island had passed; and 
that her helm might have been slightly starboarded, and sufficient 
room afforded the Rhode Island for passing her, but in opposition to 
so doing, her course was so changed and altered through unskilfulness 
and bad management, as to bring her towards and upon the Rhode 
Island, whereby the space which had existed for passing with entire 
safety was obstructed and occupied by the Naugatuck. 

The answer throughout in its allegations, in reply to the charges of 
the Jibel, and its affirmative averments, takes the ground that the fault 
of the collision was upon the Naugatuck, in omitting, in two particu- 
lars, to do what was incumbent on her to have done under the circum- 
stances ; first, to have edged up along the northerly side of the passage, 
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thus opening it broadly to the boat in her rear; or, secondly, to have 
held her course in the middle of the stream, as she had it, when the 
Rhode Island struck the true tide or current; and in furthermore 
adopting the unjustifiable and dangerous movement of running across 
the bow of the Rhode Island, after the latter had approached so near 
that it had become impossible then to extricate her from the conse- 
quences of that improper movement. 

Whatever judgments the various witnesses produced by the claimants 
may have expressed respecting the position and movements of the Nau- 
gatuck, and in derogation of her proper navigation, anterior to the time 
the Rhode Island was thrown off from Hallett’s Point by the current, 
and struck the true tide, cannot avail the defence further than they com- 
port with the allegations of the answer. It is the case made by the 
answer, which the libellants are called to combat, and not that which 
may be presented by the proofs when variant from or out of that stated 
in the pleadings. 

The claimant must, accordingly, justify the conduct of the Rhode 
Island, in view of the position and actings of the Naugatuck as admit- 
ted and averred by articles 6, 16, 17 and 18 of the answer. She is by 
them placed about midway of the gate, between Hallett’s Point and the 
Hogsback, moving very slowly, and heading the course for vessels 
passing through the gate. 

This position and course of the Naugatuck she could rightfully 
maintain, and the Rhode Island had no privilege or power to compel her 
to change either, or to interfere with her in them. 

The law will not justify a vessel ahead varying her course or taking 
measures, not indispensable to her own safety, to check or embarrass 
another vessel attempting to pass her. The water-way is alike common 
to both. But most clearly in reason, as well as upon principles of fixed 
law, the pursuing boat had ouly the privilege of such water-way as is 
not occupied by the leading one. That path is closed to her—and the 
penalty denounced by the State law for so impinging upon it as to 
menace danger to the boat occupying it, is only giving precision to the 
general principles of maritime law, by giving the nearest allowable 
point of approach, and settling the consequence of a violation of the 
rule. (I Rev. Stat. 682,§ 7. Pardessus Cours droit Com. § 653.) 

The approaching vessel, when she has command of her movements, 
takes upon herself the peril of determining whether a safe passage re- 
mains for her beside the one preceding her, and must bear the conse- 
quences of misjudgment in that respect. The law extends no immu- 
nity to the one possessing the greater speed, and so far from encouraging 
the exercise of that faculty to its utmost, cautiously warns and checks 
vessels propelled by steam against an improvident employment of speed, 
so as to involve danger to others being stationary or moving with less. 
(8 Law Rep. 275. 2 Wm. Rob. 1. The Rose.) 

Undoubtedly circumstances may occur, in which the leading vessel is 
bound to make way for the one pursuing her; such as two sailing 
vessels, under a gale of wind, in a narrow passage, and the rear one 
running up with most velocity, it would be the duty of the one ahead 
to give way, so far as she could consistently with her own safety, 











16 THE NEW-YORK LEGAL OBSERVER. 


U. 8S. District Court—The Naugatuck Navigation Co. v. the Steamboat Rhode Island. 








in order to prevent disaster from the unmanageable condition of the 
other. 

So far as a predicament of that character has been noticed by the 
courts, it seems to be held, that both vessels going free, it is the duty of 
the leading one to give way, and for the one in pursuit to pass under 
her stern. (1 McCord, 360. Marsh v. Blythe.) 

If those considerations amount to a maritime rule, the claimants in 
this case would not be benefitted by it; for upon their allegations, the 
Naugatuck was attempting the mancuvre of keeping away, so as to 
bring the Rhode Island under her stern, and the Rhode Island adopted 
the course counteracting that effort. But, in my judgment, steam-boats 
having the power to slack their speed, and keep back from a vessel 
moving ahead with less velocity, are not entitled to exact from the 
other any thing more than to hold her own course, or not to select and 
keep one calculated to thwart and impede efforts of the one approaching 
to pass, when another course equally safe and convenient is open to 
her. 

I think moreover that the claimants having a full knowledge, (ad- 
mitted by their answer,) of the position and course of the Naugatuck, be- 
fore making the attempt to pass her, are chargeable with the consequences 
of the movement, unless they have shown that movement had become 
inevitable, from no fault imputable to them, and consequently that the 
injury was unavoidable, or that the Naugatuck suddenly deviated from 
her course and threw herself across their track. 

If there was real danger to the Rhode Island in taking a course nearer 
the Hogsback than the middle of the passage, she had no right to force 
that risk or danger on the Naugatuck, for her own ease or safety ; for 
no testimony has made it clear that a small boat, with merely sufficient 
power to hold her way against the ebb, though steering with greater 
ease, could yet edge the rocks or veer about between them, by taking the 
tide on one bow and the other, with more security than a large one, hav- 
ing also in aid, on an emergency, steam force enough to drive her with 
high speed through an opposing tide. 

The Rhode Island was unquestionably navigated skilfully and pro- 
perly, on the assumption that there was room for her to pass the Nauga- 
tuck tothe starboard side. She made her turn at the proper place to 
head the tide, and doubled Halletv’s Point with great judgment and 
skill: but notwithstanding the strong asseveration of one of her pilots, 
and the opinions of other experts upon the facts stated, that she had no 
course safe for herself and passengers, after arriving at Flat Rock, but 
to press on to leeward of the Naugatuck, whatever peril such movement 
might bring to the latter, and to keep ahead with full power of steam, 
there is, in my judgment, a decided preponderance of evidence against 
those opinions, and it stands proved, beyond all fair question, that her 
speed might have been slacked to the degree, that only enough should be 
used to hold her against the tide; or that she might have been stopped 
and even anchored, or if imperatively necessary, been brought round 
into the ship channel and headed back towards New-York, without ad- 
vancing tothe place where the Naugatuck was moving. Nor is it made 
by any means clear upon the proofs, that the Rhode Island herself would 
incur a less danger in running ahead on to an object moving in the mid- 
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dle of the passage than to go under its stern and between it and the 
Hogsback rock. The latter might be a critical and perilous movement 
for her, if she was compelled to run north of midway the gate, but some- 
thing more than a presumed and probable danger, however imminent that 
might be, should be established, to justify a court in pronouncing that 
a heavy steam ship, may be plunged at the top of her power and speed, 
directly upon a light vessel in the middle of Hell Gate, rather than at- 
tempt a passage under her stern and verging towards the rocks above. 

The notion imbibed and avowed by one of the pilots, that under like 
emergencies, he would drive the Rhode Island ahead with her full 
power, should the gate-way be full of vessels, if really well founded, 
would render navigation through that strait alarmingly perilous to life 
and property. 

Could such be the maritime right guaranteed, a boat about to enter the 
gate, the government would be compelled to interdict, under penalties 
which could not be encountered, the attempt of steamboats to crowd into 
the passage, whilst it was occupied by other vessels. 

The idea is however totally unsupported by law, reason or usage. No 
principle can be deduced from either source, justifying a steamboat un- 
der one class of circumstances, placing herself in a position to inflict in- 
juries upon other vessels at a particular point, which does not protect 
her, to the like degree in every place where she may be voluntarily 
navigated. 

Upon the statement in the answer that the Naugatuck, as the Rhode 
Island came to the ferry, was about midway of the gate, between Hal- 
lett’s Point and Hogsback rock, heading the proper course for vessels 
passing through the gate, the Rhode Island would stand without ex- 
cuse in crowding upon that track so as to interfere with her, unless the 
claimants have succeeded in proving that the Naugatuck deviated from 
that course in a manner to produce the collision which ensued. 

This, the answer asserts, and it is claimed to be supported by the tes- 
timony of Christopher Mason and Stephen and Samuel B. Manchester. 

The two Manchesters, captain and pilot, when the Rhode Island was 
abreast of Hallett’s Point, observed the Naugatuck hauling to the south- 
ward, over towards the south shore. Their attention was directed to 
this, by the second pilot saying the Naugatuck was running across their 
bows. 

Mason the second pilot, testifies, that when the Rhode Island struck 
the tide at Hallett’s Point and began taking her sheer, he spoke to the 
captain and told him the Naugatuck was coming directly across their 
bows. He says, the Naugatuck kept her course across the bows of the 
Rhode Island until she struck. 

The first notice the persons at the wheel of the Rhode Island, direct- 
ing her movements, thus appear to have had of the course of the Nauga- 
tuck and of the danger of the collision, was at Hallett’s Point, and after 
she was surging off by force of the tide, towards the north side and 
into the track of the Naugatuck. 

But Mr. Schuyler, a most intelligent witness, particularly experienced 
in this navigation, and who at the time was alarmed at the position of 
the two boats, and was carefully watching their movements, says, as he 
passed flood rock, he observed the Naugatuck just straightened up in 
the true tide, half-way across the gate and taking her course toward 
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the south shore, and knowing that the Rhode Island could not go north 
of her without danger of the Hogsback, he expected to rub her close, 
and walked forward to see the result. The Rhode Island had not then 
struck the true tide, and the Naugatuck did not appear to alter her 
course at all, but was edging towards the south shore. 

Upon the just consideration of this testimony, it is plain that the an- 
swer is not supported in its representation, that the collision was caused 
by a change of course, made by the Naugatuck, after the Rhode Island 
had reached Hallett’s Point. 

The master and pilots cannot assert it, for they were paying no at- 
tention to the movements of the Naugatuck after she straightened in 
the true tide, until their boat was found to be driving rapidly into her 
track, and then they supposed the proximity was occasiond by her 
sheer upon them ; and Mr. Schuyler proves the contrary, as he observed 
her bearing southward at flat rock, and noticed that she did not after- 
wards change her direction. 

But the proof from the master and pilot of the Naugatuck is explicit 
and positive, that her course was not varied south at all after she 
straightened in the true tide. 

This testimony would be the most reliable if it stood in conflict with 
that from on board the Rhode Island, because these witnesses speak of 
their own acts in navigating the Naugatuck, facts which, it is not to be 
supposed, they misunderstood, or had forgotten, whilst the others give 
their opinion and judgment of her steering. And in respect to this, it 
is to be observed, that the latter witnesses are placed on a moving ob- 
ject, going with great velocity, and forced by a powerful tide out of a 
right line, obliquely upon the Naugatuck. ‘They would thus lose the 
power of distinguishing accurately between their own movement and 
that of the other vessel, and would naturally regard their approach to 
each other promoted by a seeming bearing of the Naugatuck upon 
them. 

This discordance between the inferences and judgment of one class 
of witnesses, so formed, and the statement of facts by those knowing 
them, as they actually existed, showing such conclusions and infe- 
rences to be inaccurate, is not to be regarded a conflict of evidence, in 
any way putting in issue the veracity or intelligence of the respective 
witnesses. 

Another fact is established by the testimony of Wheeler and Curtis, 
pilots of the Naugatuck, which shows that error of judgment under 
which the course of the Rhode Island was determined. ‘They say the 
propeller came to in the right tide, with her helm midships nearer~the 
south than the north shore of the gate; and they and Capt. Osborn all 
state she was on her true course, just brought into the tide, on an even 
helm, when the Rhode Island took her sheer at the Point, and was dis- 
cerned coming upon her, and the course was not altered except by the 
effort to bear up as the Rhode Island came on her. 

Upon the supposition that the propeller was in the middle of the 
gate, Mr. Schuyler considered the Rhode Island must rub close in pass- 
ing, and that her whole power of steam was necessary to‘ carry her to 
starboard, 

Manchester, the pilot of the Rhode Island, testifies that he observed 
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the Tange straightened up, before he got to flood rock, and then 
supposed she was pretty well over to Hogsback. 

Capt. Manchester states, that he saw her from the same place, about 
midway of the gate; she seemed straight in the tide, and going round 
Negro Point, (which is on the north shore ;) and he apprehended no 
danger of collision from that position of the propeller. He first dis- 
cerned the danger at Hallett’s Point, when he discovered her heading 
over towards the south shore, and, as he judged, nearly for the south 
side of the Pot. 

Christopher Mason, the second pilot, also noticed the Naugatuck from 
flood rock—saw her straighten her course, heading directly through 
the gate, and, as he thought, to the morthward side of the Pot, and 
about the usual distance from it, to head the tide. 

These witnesses, accordingly, were managing their boat under a 
misapprehension of the true position of the Naugatuck, and under the 
—— that the passage-way was open to them on her starboard 
side. 

Notwithstanding the rash and startling declaration of Manchester, the 
pilot, that he should not have stopped or slowed his boat between 
Flood Rock and the Point, if he had known the actual course of the 
Naugatuck, and should not slow her at that place, to put her in danger, 
to avoid running over forty thousand propellers, the conduct of the 
master on the occasion falsifies the ridiculous bravado, and shows that 
he knew it to be his duty to slow and stop his boat, in the midst of the 
current, the instant he became aware of the hazardous proximity of the 
two. 

The misjudgment of facts on board the Rhode Island, was no way 
induced by any improper act or omission on board the other boat, and 
the claimants accordingly are rendered by law responsible for its conse- 
quences. 

It is to be also remarked that a very slight slacking of the speed of 
the Rhode Island, would have avoided the disaster; as although, on 
Mr. Schuyler’s estimate, the engine was checked only twelve seconds, 
the boats were so nearly separated, that the collision occurred aft of 
midships of the Naugatuck. 

This was leaving the Rhode Island under the momentum of a full 
head of steam; it is accordingly palpable that, if she had been run 
from Flood Rock with only the power necessary to her perfect safety, 
the Naugatuck would have been entirely out of her track, when she 
recovered her sheer in the gate. : 

Upon these views of the case, the following decree will be entered 
therein : 

“The cause having been heard upon the pleadings and proofs in this 
case, and the arguments of the respective advocates thereon being 
carefully examined and considered, and it appearing to the court that 
the collision in the pleadings mentioned, was occasioned by the neg- 
lect, want of due precaution and care on the part of the steamboat 
Rhode Island, and those conducting and managing her, and the |ibel- 
lants were guilty of no omission or misconduct leading thereto, it is 
considered by the court, that the steamboat Rhode Island is liable for 
the damages occasioned thereby : 

Wherefore, it is ordered and decreed by the court, that the libellants 
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recover the damages by them sustained by means of the premises, and 
that the steamboat Rhode Island be condemned therefore with costs to 
be taxed. 

It is further ordered, that it be referred to a commissioner to inquire 
into, and ascertain the damages sustained by the libellants thereby, and 
for the loss of the time of their propeller whilst necessarily delayed in 
receiving repairs therefor, and report to the court with all convenient 
speed.” 








Surrogate’s Court. 
[New- York City.| 
Before the Honorable CHARLES McVEAN, Surrogate. 


IN THE MATTER OF THE FINAL ACCOUNTING OF THE EXECUTORS 
oF Saran Det, DECEASED.—24th May, 1847. 


The non-existence of a specific legacy in specie at the time of the death of the testator, is “an 
ademption of the legacy. 

Where a husband who is a father or is in loco parentis, gives his child a legacy, and afterwards 
makes an advancement, such legacy is considered a portion and the advancement is a satis- 
faction or ademption of the legacy protanto. It is otherwise when such relation does not 
exist. Where a testator in his will directs that such future advancements as he shall make 
to the legatee shall be deducted from his legacy, such deduction will be made, whether the 
legatee be a child of the testator or not. 

The testatrix made a codicil to her will,'in which she made the provision, that if she should 
make any advances to her legatees, or incur any liability which should be paid by her or her 
estate on account of such liabilities, the 4um thus paid and interest thereon, should be de- 
ducted from the legacy of him for whom sdch liability was incurred, and after making the 
codicil, she made two notes, amounting in the aggregate to $900, and delivered them to a 
legatee as a present, who negotiated them and they were paid by the executors :—Held that 
the liability thus incurred was the liability intended by the testatrix, and that the amount paid 
on account of such liability was the measure of deduction prescribed by the will to be applied 
to the legacy of the legatee for whose benefit it was incurred. 


By a codicil annexed to her will, bearing date the 26th August, 1842, 
the testatrix declared, “In all cases where I have made any advances and 
incurred any liabilities, or shall hereafter make any advances or incur 
any liabilities, for any of my lagatees in said will, the legacies or 
shares of my estate so bequeathed to said legatees respectively, shall be 
charged with the repayment to my estate of such advances with the 
interest thereon, and of the money which shall be paid by me or by 
my estate on account of such liabilities, with the interest thereon, and 
the same shall be deducted from said legacies respectively.” 

After making said codicil, she made at different times two negotiable 
promissory notes, one for $500 and the other for $400, and delivered 
them to S. D. Mott, her grandson, and a legatee in the will within the 
meaning of the codicil. The notes were negotiated and were outstand- 
ing at her death, and have been paid by the executors. Mott isa re- 
siduary legatee with others. ‘I'he executors now ask to have the sums 
paid by them in discharge of the said notes, deducted from the legacy 
or share of said Mott as legatee. This is resisted on the behalf of the 
legatee, on the ground that the testatrix, when she gave these notes to 
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the legatee, intended that they should not be an ademption or satisfac- 
tion of the legacy. 

Mott, the legatee, was examined as a witness on the hearing on the 
call of the executor, (he having assigned his legacy.) He testifies in 
substance, that the testatrix in person, delivered the notes to him as pre- 
sents at the different periods at which they were dated, nothin 
was said about the will or the codicil, or was there any thing else sai 
or done, indicating her design or purpose, except that they were pre- 
sents from her to him. 





Smith Barker and W. Silliman, for the executors. 
Van Voorhis and E. Sandford, for assignee of legatee. 


Tue Surrocate—When a testator bequeaths to a person his gold 
watch, presented to him by a particular person, or his gray horse or a 
chattel interest in a particular lot, and previous to the death of the tes- 
tator he shall have sold the watch, or the horse shall have died, or the 
lease shall have been surrendered, the legatee will take nothing. He 
is a specific legatee, and it is essential to the perfection of his title, that 
the thing bequeathed, shall remain in specie as described in the will, 
otherwise the legacy is considered as revoked by ademption. (2 Williams 
on Executors, 946. Walton v. Walton, 7 Johns. Ch. Rep. 262.) This 
is not such a case. 

A legacy in courts of equity is also adjudged to be adeemed when 
made by a faiher to a child, where the father, after making the will, 
makes an advancement to the child. This was so adjudged not only 
in cases where the advancement was larger or equal to the legacy, but 
also where less. This was an ademption or satisfaction by implication, 
without any expression or direction in the will, that such advancement 
afterwards made, should be in satisfaction of the legacy. The distinction 
was this, wherea father by will gave a legacy to a child, it was deemed 
to be a portion, although not declared to be so in the will, because it 
was a provison by a parent for his child, and if the father afterwards 
advanced a portion for that child, such advancement was an ademption 
or an ademption pro tanto of the legacy. (2 Williams on Ex. 955.) 
This rule applies not only to parents, but also to a testator who is in loco 
parentis. The father and mother, and grandfather of Mott, were dead, 
and the testatrix was his grandmother. I think, that she may be con- 
sidered loco parentis within the rule. Assuming the fact to be that she 
is within the rule, then an advancement made by her after the will was 
made, would be an ademption and satisfaction of the legacy pro tanto 
by the mere force of Jaw independent of the direction in the codicil. 

However artificial and harsh the doctrine may be which adjudges such 
a legacy or portion when made by the parent to achild, so as to satisfy 
it by a subsequent advancement, it is natural and proper enough that 
such a deduction should be made when the testator provides it shall be 
done in the will itself. The rule is different where a legacy is made 
by a person to a person who does not sustain towards each other the re- 
lation of parent and child, it is then considered a bounty, and an ad- 
vancement is not a presumptive ademption, but is as true in this case 
as in the former; that where the testator declares in his will, that such 
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future advancement shall be a satisfaction of the legacy, it isa satisfac- 
tion. It follows in this case, that whether the testatrix does or not sus- 
tain the parental relation to the legatee if this gift be an advancement, 
its amount is to be deducted from the legacy of Mott. 

It is, however, contended, that the present of these notes are not an 
advancement within the meaning of the term as used in the codicil. 
Admitting that the testatrix is in loco parentis, and that a gift or a 
present is different from an advancement, and that by force of that dif- 
ference, the making the legatee a present of these notes was not a por- 
tion; it would make no difference in this case, for the term liability is 
of such definite meaning as to admit of no doubtful construction. But 
Iam not prepared to make such admission. The term advancement 
and portion have not the same meaning, for when an advancement is 
made to a person other than a child, it is an advancement but not a por- 
tion, but is a merebounty, a gift or a present, which are all words of 
the same meaning. 

The will however provides, also, that if she should after the making 
of said codicil incur any liability for said legatee, that the money paid 
by his or her estate on account of such liability with the interest there- 
on, should be deducted from said legacy. That these notes and lia- 
bilities cannot be denied, that she incurred such liability for this legatee 
is not denied, but the argument is, that the notes being presents are not 
an advance ; but the argument to be made available ought to go farther 
and include within it the proposition that they are not liabilities. The 
fact that these notes are a liability is indisputable ; that they are a lia- 
bility within the meaning of the testator, could only be questioned on 
the ground that they were for a valuable consideration, in which case 
the liability would be incurred to the legatee and not for him as ex- 
pressed in the will. That the notes were a present ¢o him was the 
very proof that was required to show that the liability of the testator 
to pay them was incurred forhim. Had the testatrix said to him “ here 
is $500 in money which | make a present of to you,” the case would 
admit of the criticism that this present was not an advancement but 
liability, is the very term which signifies the thing that exists here, and 
this case is no more open to criticism than would the case be if the 
testator had given the legatee five hundred dollars and said 1 make this 
advancement to'you. Although a present of money may in the case 
mentioned be not an advancement; a present of the notes leaves the 
note still a liability ; that is, it is a liability although a present, and the 
testatrix in the codicil, in the most marked and emphatic terms, ex- 
presses the difference between an advancement and a liability incurred ; 
and she says as emphatically, that for any liability incurred by her for 
a legatee and which should be paid by her or her estate, the amount of 
such payment should be deducted from the share of such legatee. That 
is this case, and it cannot be tortured by any possible construction 
into any thing else, so as to prevent its being the measure prescribed by 
the will of deduction from the share of the legatee. 
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ENGLISH CASES. 





In Chancery. 
Before the Vice-Chancellor of England. 


Watsu v. Trevanion.—27th April, 1847. 


CONFIDENTIAL COMMUNICATION. 


Demurrers by a witness (a solicitor) on the ground of professional privilege to such parts of 
interrogatories as required him to produce certain correspondence and documents overruled, 
the demurrers containing no distinct allegation that such correspondence was in itself con- 
fidential, or that the documents contained matters of confidential communication with re- 
ference to the subject of the particular interrogatory as between the witness and particular 
clients. 


Tis suit was instituted for the purpose of rectifying the settlement 
made in the year 1827, on the marriage of John Charles Bettesworth 
Trevanion and Charlotte Trelawny, as to the estates comprised in it. 
The solicitors engaged in the preparation of the settlement, on the 
part of Miss Charlotte Trelawny and her mother, Mary Trelawny 
Brereton, were Messrs. J. & W. Burley, one of whom, Mr. John Burley, 
was examined as a witness for the plaintiffs in this suit, and the follow- 
ing interrogatories were some of those exhibited to the witness :—Fif- 
teenth interrogatory. Was there any correspondence, and whether or 
not in writing, in reference to the settlement to be made on such mar- 
riage on the part of the said John Charles Bettesworth Trevanion and 
John Trevanion Purnell Bettesworth Trevanion, (father of John 
Charles Bettesworth Trevanion), or either of them? If yea, produce 
the same and identify the same, and let them or it be marked, if not 
already marked, as exhibits or an exhibit in this cause, and. state of 
whose handwriting the same respectively are or is, as you, for any 
and what reason, or by any and what means, know or believe. Seven- 
teenth interrogatory. Was there or not any, and if yea, what corres- 
pondence in writing between any persons or person, and whom, in 
relation to the said Exhibit Z, or the property therein contained, de- 
scribed or referred to, after the said exhibit had been written. If yea, 
produce the same, and if produced by or to you, identify the same, 
and let them or it be marked, if not already marked, as exhibits in this 
cause, and state of whose handwriting the same respectively are or is, 
as you, for any and what reason, or by any and what means, know or 
believe. 

To so much of the fifteenth and seventeenth interrogatories, as called on 
the witness to produce any correspondence in writing, with reference 
to the settlement to be made on the marriage of John Charles Bettes- 
worth Trevanion and Charlotte his wife, on the part of the said John 
Charles Bettesworth Trevanion and John Trevanion Purnell Bettes- 
worth Trevanion, the witness demurred, so far as regards the production 
of any letters he received with reference to the aforesaid matters from the 
said Mary Trelawny Brereton and Charlotte Trelawny, or either of them; 
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and for cause of demurrer, said that such letters do not refer to any par- 
ticular estates to be settled on such marriage; and that he received such 
letters in his character of confidential solicitor to the said Mary T're- 
lawny Brereton and Charlotte Trelawny, and he therofore submitted to 
the court as to whether he ought to produce the same. 

Twenty-ninth interrogatory. Are, or is there or not in your posses- 
sion, custody or power, any books or book, papers or paper, containing 
any entries or entry relating to or connected with the settlement made, 
or intended to be made, on the part of the said John Charles Bettesworth 
Trevanion and John Trevanion Purrell Bettesworth Trevanion, or either 
of them, on the marriage of the said John Charles Bettesworth T're- 
vanion with said Charlotte Trelawny. If yea, produce and identify the 
same, to be marked as exhibits or as an exhibit in this cause, and point 
out each and every such entry to be marked as an exhibit in this cause. 
To whom did and to whom do or does, such books and papers, book 
or paper belong, and by whom were or was the same kept, and from 
whose custody or possession are the same respectively, or is the same 
produced. Of whose handwriting or respective handwritings, are or is 
each and every, or any or either, of such entries respectively, as you, by 
any and what means, or for any and what reason, know or believe, and 
where and when, and on what occasions or occasion, were they re- 
spectively, or it, made. 

To so much of the twenty-ninth interrogatory as required him to 
produce and identify the books or papers, containing any entries or en- 
try, relating to or connected with the settlement to be made on the part 
of the said John Charles Bettesworth Trevanion, and John Trevanion 
Purnell Bettesworth Trevanion, or either of them, on the marriage of 
the said John Charles Bettesworth Trevanion with the said Charlotte 
Trelawny, and to the close of the said interrogatory, the witness de- 
murred, and for cause of demurrer said, that the said book or ledger 
contained particulars of confidential matters between himself and his 
clients ; and he submitted to the court whether he was bound to produce 


the same. 


Stuart and Beavan, in support of the demurrer, cited Carpmael v. 
Powis, (1 Ph. 187.) Herring v. Clobery, (1 Ph. 91,) in order to show 
that such communications were confidential, and that the witness ought 
not to produce them. 


Bethell and Wilicock, on the other side, maintained, that there was 
no distinct allegation on the demurrer that these letters were confiden- 
tial, or that they were made in this business. (Duffin v. Smith, cited 
1 My. & K. 109; see Parkhurst v. Lowten, 2 Su. 202; Jones v. 
Pugh, 1 Ph. 96.) 


Stuart, in reply, read a passage from the witness’ answer to the 
eighth interrogatory, in which the witness stated that he was employed 
as solicitor by Mrs. Brereton and Miss C. Trelawny iu the business, and 
contended, that all communications between a solicitor and client must 
be confidential. [Vice-Chancellor—Suppose Mrs. Brereton had said, 
“You will communicate this letter to Mr. Trevanion ?”’| Still prima 
Facie, the letters are confidential. This demurrer, being merely the 
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statement of the witness, should not be construed so strictly as a re- 
gular demurrer to a bill prepared by counsel. At all events, we may 
have leave to amend the demurrer. (Strathmore v. Strathmore, 1 
Dan. Ch. Pr. 926.) 


Vice-CHAaNnceLLor.—The witness should have shown, that accord- 
ing to his construction, the subject of the communications was altogether 
confidential. The only question is, whether he has sufficiently stated 
that in these two demurrers. Now, what does he say :—“ T'o so much 
of the fifteenth and seventeenth interrogatories as call on me to produce 
any correspondence in writing with reference to the settlement, &c., 
I demur, so far as regards the production of any letters I received with 
reference to the aforesaid matters ;” which is one way of giving a par- 
tial discovery ; he says, “ Such letters do not refer to any particular es- 
tates to be settled on such marriage, and I received such letters in my 
character of confidential solicitor.” ‘hat may be true, and yet these 
letters may not be at all confidential in themselves. It seems to me 
that he has failed in showing that such letters were themselves confi- 
dential. Ithink that is a fatal defect, when this statement is made the 
ground work of an objection to answer. Then, as to the twenty-ninth 
interrogatory, he says, “ The said book or ledger contained particulars 
of confidential matters between himself and clients.” He does not say 
that they contained matters of confidential communication, with refer- 
ence to the subject of this interrogatory, as between these two ladies, 
or either of them, and himself. (See Jones v. Pugh.) Demurrers over- 
ruled, without prejudice to the witness demurring again. 





Vice-Chancellor’'s Court, 
Before SIR KNIGHT BRUCE, Vice-Chancellor. 
McNeI1tu v. Wiiit1ams.—22 January, 1847. 


PRACTICE-- INJUNCTION—COPYRIGHT. 


In cases of contested copyright, the court is disposed rather to restrict than increase the 
number of cases in which it interferes by injunction, before the establishment of the legal 
title, and it will give great weigit to the consideration of the questions, which side is more 
likely to suffer by an erroneous or hasty judgment, and the prejudicial effect the injunction 
may have on the trial of the action. 7 


Tre motion for an injunction in this case was heard on the 14th and 
2ist December, 1846, and was now renewed. The motion was to re- 
strain John Williams and W. E. Rust, publishers, and -M. E. G. Hughes 
and W. J. Hughes, from selling or disposing of a book entitled, “* Gom- 
prehensive ‘Tables for the caiculation of Earthwork as connected with 
Railways, Canals, Docks, Harbors, &c.,” being the work published by 
Johu Williams & Co., aud to restrain them from printing, publishing, 
selling or disposing of any other book, publication or work coutatuing 
any calculations, arithmetical results or figures copied or taken from the 
work of Sir J. McNeil, the plaintiff, entitled “ Tables for calculating the 
VOL. Vi. P 4 
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cubic quantity of Earthwork in the cuttings and embankments of 
Canals, Railways and Turnpike roads. 


Bacon and Renshaw, for the plaintiff, insisted that, from the seven 
errors in the calculations of the plaintiff having also found their way 
into those published in the defendant’s book, it was abundantly plain, 
that the former had been made use of in an improper and piratical man- 
ner. It was scarcely possible to conceive that such errors should oc- 
cur in both works, in the midst of such a number as 7000 calculations. 
The originality of the work of the plaintiff was this, that he had prac- 
tically carried into operation the theoretical suggestions of Dr. Hutton. 
The plaintiff in his affidavit said, that the plan pursued by him in mak- 
ing hiscalculations, was an adaptation to calculations from earthworks of 
the prismoidal formula, such formula being a mode discovered and sug- 
gested by Dr. Hutton, for ascertaining the cubical contents of bodies of 
a prismoidal figure, and that such calculations had been used by the 
plaintiff in his business before he published his work. Had the de- 
fendant confined his proceedings to the extent his affidavits swore he 
had, namely, had he made the calculations in question, the plaintiff 
would have had no right to complain ; the plan of Dr. Hutton, was as 
open to him as to the plaintiff. [They cited Wilkins v. Aikin, (17 Ves. 
422. Mathewson v. Stockdale, (12 Ves. 270.)] 


Teed and Nevinson read the affidavits filed by the defendants, swear- 
ing positively, that the calculations had in reality been made by the 
author, and had not been copied from the plaintiff’s book. The seven 
errors complained of, were merely the result of accident. Moreover, the 
defendani’s work contained seventy errors which certainly did not ap- 
pear in the plaintiff’s book, so that it was plainly demonstrative that no 
copy had been made of the plaintiff’s calculations. The court would 
not grant an injunction unless the legal right of the plaintiff was very 
strougly shown, and that legal right was most questionable ,in the pre- 
sent case. Sypottiswoode v. Clark, (10 Jur. 1043. S.C. ante 142.) 


Bacon, in reply. 


Kwnicut Bruce, V. C.—Will the defendant’s counsel consent, in case 
it shall be established that there has been an invasion of Sir John 
McNeil’s copyright, that the damages shall be ascertained in this court, 
and are they willing to facilitate legal proceedings. 


- 


Teed, on behalf of the defendants, assented. 


Knicut Bruce, V. C.—Of late years, the tendency or inclination 
of the Court of Chancery has, I think, been and properly been, rather 
to restrict and to diminish, than to extend or increase, the class or num- 
ber of cases in which it interferes by injunction in cases of contested 
copyright before the establishment of the legal title: the court has, of 
late years especially, given great weight to the consideration of the 
question which of the two parties to the dispute is more likely to suffer 
by an erroneous or hasty judgment of an interlocutory nature against 
them ; and to the consideration also of the very possible, if not probable, 
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effect which an injunction may have to the defendant’s prejudice in 
an action. I agree that there ought to be none. I have in this case to 
weigh, on the one hand, the suspicious nature of the defendant’s case, 
for suspicious, I confess, upon the present materials, it appears to me 
to be, and the probable mischief from not interfering at present in his 
favor, if he should ultimately prove to be right; and on the other hand, 
the possibility—the rational possibility—for I am unable to bring myself 
to deny the rational possibility, that the plaintiff may be right. I have 
also to consider the mischief generally, that may be done by interfering 
in this stage of the cause if the defendants shall ultimately appear to be 
right; including particularly the possible prejudice which may be 
created against them in an action by the existence of an injunction. 
Upon the whole, I think the ends of justice in this case will be better 
answered by abstaining from granting the injuncton at present; the 
defendants continuing to keep the account which they have already 
undertaken to continue, and giving that undertaking which the de- 
fendant’s counsel have consented to give with respect to damages, in 
case the infringement is proved and the plaintiff’s title is established, 
and facilitating proceedings at law in any reasonable way, the plaintiff 
in equity may require. ‘I'he motion may stand over, with leave to the 
plaintiff to bring such action as he may be advised, the action to be 
brought only against the defendants Messrs. Williams and Rust, the 
booksellers. 





Rolls Court. 


Before LORD LANGDALE, Master of the Rolls. 
iad Ca 
WILKINSON v. CoarLeswortH.— May 29, and June 8, 1847. 


WIFE’S EQUITY TO A SETTLEMENT. 


The wife’s equity to a settlement in her choses in action extends as well to income as to prin- 
cipal ; and income which accrued in the husband’s lifetime, but was not reduced into pos- 
session by him, will pass to her by survivorship. - 


Epwarp Manners, by his will, made in 1801, gave unto Rosilia 
Thoroton, and Harriet Thoroton the sum of 12,000I., to be equally di- 
vided between them, share and share alike; and he charged certain 
real estates with the payment thereof upon the death of Aun Stafford. 
Harriet Thoroton married John Byng Wilkinson, and they soon after- 
wards separated. In 1813, J. B. Wilkinson was appointed paymaster of 
the 10th Hussars, and on that occasion his brother James Wilkinson, 
became surety for him to the extent of 1000/., and by indenture, dated 
the 13th August, 1813, J. B. Wilkinson assigned to T. W. Hill and 
James Wilkinson one moiety of the said sum of 12,000/., to which he 
was stated to be entitled in right of his wife, in trust toindemnify James 
Wilkinson in respect of his having become surety for him, and subject 
thereto, amongst other trusts, upon trust, to the extent of 2000/., for J. 
B. Wilkinson’s two natural daughters, Elizabeth Wilkinson and F'ran- 
ces Wilson. In April, 1824, Mrs. J. B. Wilkinson was living apart 
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from her husband, and was at that time under the impression that her 
marriage was invalid, and, being in want of money, she contracted to 
sell her reversionary interest in the 12,0002. to the Reversionary Inter- 
est Society ; and she, accordingly, by indenture, dated 30th April, 1824, 
assigned it to Messrs. Thompson, Bell & Chapman, for the Society. 
The contract and assignment were made by Mrs. Wilkinson under her 
maiden name; but the Reversionary Interest Society subsequently dis- 
covered the marriage, and that it was valid, and they procured a con- 
firmation of the sale to them by Mr. J. B. Wilkinson, who executed a 
deed for that purpose, dated 24th July, 1846. J. B. Wilkinson became a 
defau!ter as paymaster of the 10th Hussars, and his brother James was 
called upon as his surety to the extent of 10001. Ann Stafford having 
died, and the legacy of 12,0007. become payable to Mrs. J. B. Wilkin- 
son and her sister, this suit was instituted by Caroline Wilkinson, the 
widow and executrix of James Wilkinson, against J. B. Wilkinson and 
his wife, Elizabeth Wilson, and Thompson, Bell & Chapman, as re- 
presenting the Reversionary Interest Society, and other parties’ interest 
in the 12.0002. to have that sum raised, aud to have the benefit of the 
indemnity of the deed of August, 1813. By the decree made in Feb- 
ruary, 1836, the plaintiff was declared entitled to this relief; and it was 
also declared that Mrs. J. B. Wilkinson was entitled toa settlement up- 
on herself and her issue out of her moiety of the 12,000/., and interest, 
nnd that the same was to be made with reference to the whole sum of 
6UU0U/., and iuterest; but such settlement was to be without prejudice to 
any question between her and the defendants Thompson, Bell & Chap- 
mau, and Elizabeth Wilson, and it was referred to the Master to ap- 
prove of such settlement; but inasmuch as the surplus of the fund, 
after satisfying the plaintiffs claim, would be more than sufficient to 
answer such settlement, it was declared, that the plaintiff's claim was to 
be paid at once, aud not to be postponed to any such settlement. The 
Master made his separate report of what was due to the plaintiffon his 
security ; and in August, 1839, the amount found due was ordered to 
be paid to the plainuff, she undertaking to continue the prosecution of 
the suits, with a view to have the questions between the other parties 
determined. J. B. Wilkinson died after the decree, and the Master 
having made his general report in August, 1846, the cause now came 
on for further directions. ‘The Reversionary Interest Society had made 
au arrangement with Mrs. J. B. Wilkinson, for the purpose of giving 
them the benefit of the deed of April, 1838; and the principal questions 
now discussed were raised by the counsel of Elizabeth Wilson, the anly 
one of J. B. Wilkinson’s natural daughters within the jurisdiction, and 
a party to the suit. It was contended, that the deed of August, 1813, 
settiing 20007. on the defendant and her sister, had priority over the 
indentures of Apri!, 1824, and July, 1826; and that, as the suit was 
justituted and the interest fell into possession during the lifetime of J. 
B. Wiikinson, and as the court had already acted on the deed of 1813, 
to the extent of the indemnity thereby provided for James Wilkinson, 
the defendant Elizabeth Wilson was eutitled, in priority to the wife’s 
right, by survivorship and equity to asettlement. ‘That what had been 
doue was tantamouut to a reduction into possession by J. B. Wilkinson. 
Aud it was urged, that, at all events to the extent of the dividends which 
accrued in the lifetime of J. B. Wilkinson, she was entitled to such pri- 
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ority, inasmuch as such dividends belonged to the husband, who 
must be presumed to have supported his wife, and the wife’s equity to 
a settlement did not extend thereto. Ou the other hand, it was con- 
tended, that the wife was not bound by any of the deeds executed in 
her husband’s life-time, and that her right by survivorship must pre- 
vail; and that her equity for a settlement extended tothe income which 
accrued, but was not received during the husband’s life time, and that, 
if J. B. Wilkinson had been dead when the decree was made, the plain- 
tiffs would not have been entitled to be paid their debt as against the 
wife surviving. 


Stinton and Mozon, for Elizabeth Wilson. 
Kindersly, for Mrs. J. B. Wilkinson. 


Turner and Sidebottom, for the Reversionary Interest Society. 


The following cases were cited :— 

Davenport v. Bishop, (2 You. & C. 451); Vaughan v. Buck, {3 
Sim. 404); Murray v. Elibank, (10 Ves. 84); Ellison v. Elwin, (13 
Sim. 309) ; Pierce v. Thornely, (2 Sim. 167). 


Lorp Lanepate, M. R., expressed his opinion that the interest of 
the wife in the capital of the fund was not affected by any thing that 
had been done; and he reserved his decision as to the dividends which 
accrued in the husband’s life-time. 


Lorp LanapDate, M. R., now delivered the opinion. He said that it had 
been argued in this case that the wife’s equity to a settlement did not 
extend to the dividends which accrued in the husband’s life-time, but 
that he was entitled tothem. The case of Ball v. Montgomery, (2 Ves. 
Jun. 191); Wright v. Morley, (11 Ves. 12); and Jacobs v. Amyailt, (1 
Mad. 376, n.), were opposed to that position, and, so far as he knew, it 
was the constant practice of the court to give to the wife an equity toa 
settlement in both principal and income. It was contended that the 
husband, having maintained the wife, was entitled to the dividends 
which accrued during his life-time, and that he was to be considered as 
the absolute purchaser thereof by the contract of marriage. It was 
further contended, that if the husband died without getting possession 
of the income accrued in his life-time, his representatives were entitled 
to it. The whole argument was at variance with the practice of the 
court. When the husband claimed property in court, whether capital or 
juterest, in right of his wife, the first question was, whether it was sub- 
ject to any settlement, and, if not, then the question was, whether the 
wife consented to part with it. If not, the next question was, what the 
settlement on her should be; and, if necessary, it was referred to the 
Master to ascertain this. Except under special circumstances she was 
not entitled to the whole capital, or to the whole income to herself, alto- 
gether excluding the husband. And there might be cases in which, 
under particular circumstances, she might be held not entitled to any 
settlement out of the fund in question. Aud the amount to be settled 
was not subject to any fixed rule. The title of the husband being con- 
sidered subject to the wife’s equity toa settlement, he did not, except in 
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this case, recollect it to have been disputed. In support of the argu- 
ment to thecontrary, two cases were cited. Macaulay v. Phillips, (4 
Ves. 15,)and Vaughan v. Buck, (13 Sim. 404). But the cases of Bond 
v. Simmons, (3 Atk. 19), and Sleech v. Thorington, (2 Ves. sen. 560,) 
might be thought to bear on the subject. And he thought the observa- 
tions of the judges in those cases were founded on the notion, that the 
whole interest in the wife’s equity to a settlement should attach. In 
Wright v. Morley, Sir William Grant was stated to have made an ob- 
servation favoring the view contended for, but he decided to the contrary 
in the case in which he made the observation. And he considered it to 
be now settled, that the husband was not entitled to the wife’s life in- 
terest, except subject to her equity to a settlement. He had been fur- 
nished with a copy of the papers and orders in the case of Vaughanv. 
Buck, reported 13 Sim. 404; and it certainly did seem an authority for 
the argument urged in this case. But that case occurred in the life- 
time of both husband and wife, and did not apply to the present case. 
But having regard to the importance of the question, he felt it his duty 
to say that he could not, under similar circumstances, make a similar 
order. He would adhere to the rule which he considered established. 
It was argued that the husband maintained the wife, which it was said 
he must presume, and that he thereby acquired a right to the income 
which accrued in the wife’s life-time, which ceased to be a chose ih ac- 
tion after it had accrued due, and was passed to his legal personal repre- 
sentatives. For that argument there was no foundation or authority. 
The dividends were as much a chose in action of the wife as the prin- 
cipal ; and, according to the ordinary rule, the wife became entitled to 
them by survivorship. 





Queen's Bench. 
Before LORD DENMAN, Chief Justice, and the rest of the Judges. 


Burpon e¢ al. v. Pentron.—Jan. 30, 1847. 


Assumpsit by drawer against acceptors ofa bill of exchange. Plea, that the bill was drawn for 
the accommodation of plaintiffs, and that defendant had not at the time of drawing, nor ever 
had, and plaintiffs had never given, any value for the same. It appeared that plaintiffs had 
placed in the hands of defendant scrip railway shares to be disposed of, and defendant ac- 
cepted the bill for the accommodation of plaintiffs. Afterwards it was agreed that each should 
give the other an accommodation bill. That which defendant accepted was destroyed by 
mutual consent, but defendant parted With that accepted by plaintiffs, who were compelled 
to pay the full amount of it: Held, that the plea was not proved. 


Tue first count of the declaration stated, that plaintiffs entrusted to de- 
fendant certain shares to be sold by defendant for plaintiffs ; that defend- 
ant ought to have sold them, but had not, nor had he accounted for them. 
The second count was upon a bill of exchange for 100/., drawn by 
plaintiffs and accepted by defendant. ‘There was also a count for money 
paid. Pleas: first, non-assumpsit; second, that the bill was an ac- 
commodation bill, and that defendant had not at the time of drawing, nor 
ever had, and plaintiffs had never given any value for the same. Re- 
plication to the second plea, de injuria. On the trial before Lord Den- 
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man, C. J., at the sittings at Guildhall after last Michaelmas Term, it 
appeared that the plaintiffs had placed in the hands of the defendant, who 
was a share-broker, some scrip railway shares to be disposed of, and 
the defendant had raised a sum of 5/. upon them. At that time, they re- 
quested the defendant to accept the bill for their accommodation, and 
the defendant accepted it, on an agreement, that if the shares pro- 
duced 100/., the defendant should honor the bill; otherwise, the - 
plaintiffs should take it up. Afterwards it was agreed that each should 
give the other an accommodation bill for 1007. ‘That which the defend 
ant accepted was destroyed by mutual consent, but the defendant parted 
with that accepted by the plaintiffs, who were compelled to pay the full 
amount of it. Indirecting the jury on the issue, whether the bill on 
which this action was brought was an accommodation bill, the Lord 
Chief Justice treated it as not an accommodation bill. The jury gave a 
verdict for the plaintiffs for 1177. 18s. 6d. In this term, 


Humphrey moved for a rule nisi for a new trial, on the ground of 
misdirection. The plea was proved. [ Erle, J. The defence of the acceptor 
of an accommodation bill is, “I never had any value for the bill during 
the currency of it.’ The question here is, had the defendant any value 
at any time?] The plaintiffs may have a remedy against the defendant 
for having lost the bill, or for not accounting for it; or they may havea 
right to be indemnified ; (Fletcher v. Heath, 7 B. & C. 517); but that 
does not affect the question whether it is an accommodation acceptance, 
It is an accommodation bill down to the time at which payment becomes 
due, though the accommodation acceptor may have such a remedy. It 
never was the intention of the parties at any time that the plaintiffs 
should sue the defendant upon this bill: the object of giving a second 
bill was to raise funds for the purpose of taking up the first, which sup- 
poses that the bill was in the hands of a third person, though there was 
no evidence of it. Cur. adv. vult. 


Lorp Denman, C. J., now delivered the judgment of the court.— 
This was an action by the drawer agaiust the acceptors of a bill for 
100/., and for money had and received. Plea to the bill, that it was 
drawn merely for the accommodation of the plaintiffs, and that the de- 
fendant had not at the time of drawing, nor ever had, and the plaintiffs 
had never given, any value for the same. [His Lordship stated the facts 
as above sect forth.| The verdict was taken for the plaintiffs for 1172, 
being the sum which the defendant had received on their scrip, and 
the sum secured by the bill declared on. 

The defendant moved for a new trial, alleging that his plea was 
proved. We think otherwise. It was not Nhe in| to the allegation, 
that the bill was given merely for the plaiutiffs’ accommodation, but went 
on to aver, that the plaintiffs had never given any value for il. [If it 
had been so confined, a question would have arisen on the first trans- 
action ; but we think the allegation that the plaintiffs at no time gave 
value fur it was disproved by showing that the plaintiffs had been com- 
pelled to pay the amount of the dishonored bill accepted by tuem. (Rolfe 
v. Coston, 2 H. Black. 570; Cowley v. Dunlap, 7 'T. R. 565, 567; Bo- 
sanquet v. Dudman, 1 Stark. 1; Bolland v. Bygrave, Ry. & Mo. 271; 
Atwood v. Crowdie and Another, | Stark. 483). 

Rule Refused. 
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ADDISON AND ANOTHER V. J. R. Gipson.—10¢h February, 1847. 
PLEADING—CONTRACT—VARIANCE. 


Declaration stated, that defendant covenanted with plaintiff to pay 13881. 14s. 4d. and alleged, 
as breach, non-payment thereof, and that the money “ was and still is due and owing from 
defendant to plaintiff.” Plea, nonest factum. The covenant given in evidence was, that 
“J. R. G.,” the defendant, “ W. G. and L. J. G., and any two of them, doth hereby, for 
themselves jointly, and each of them doth for himself severally, covenant with the plaintiff, 
that W. G., J. R. G.,” (the defendant,) “and L. J. G., or some or one of them, will pay to 
the plaintiff,” &c.—Held, no variance. 


Covenant. The declaration stated, that theretofore, to wit, on the 31st 
March, 1840, by a certain indenture made between Jane Gibson of the 
first part, William Gibson of the second part, the defendant and Laura 
Jane Gibson of the third part, and the plaintiffs of the fourth part, (pro- 
fert,) the defendant did, for himself, his heirs, executors and administra- 
tors covenant with the plaintiffs, their heirs, &c., in manner following :— 
That defendant, his heirs, &c., would or should pay to plaintiffs, or the 
survivor of them, his executors, &c., the sum of 1388/7. 14s. 4d., on the 
30th September then next, and until payment thereof, interest for the 
same at the rate of 5/. per cent. per annum, by equal half yearly pay- 
ments, without any deduction whatsoever, as by the said indenture ; re- 
ference being thereto had, will amongst other things, fully appear. 
Breach, that although the said 30th day of September, in the year last 
aforesaid, had elapsed long before the commencement of this suit, yet 
the defendant has not as yet paid the said sum of 13581, 14s. 4d., or any 
part thereof, to the plaintiffs, or either of them, but so to do has wholly 
failed, &c., and that alarge sum of money to wit, the said sum of 1388/. 14s. 
Ad., at the time of the commencement of this suit, was and still is due and 
owing from the defendant to the plaintiffs. First plea, non est factum. On 
the trial before Erle, J., at the summer assizes for Bristol, 1845, the plain- 
tiffs gave in evidence the indenture, dated 3lst March, 1840, made be- 
tween the parties as mentioned in the declaration, which after reciting 
(inter alia) that the defendant and Laura Jane Gibson were entitled 
to a reversionary interest in certain property expectant on the death of 
Jane Gibson, and that the plaintiffs had lent to the said Jane Gibson 
1388/. 14s. 4d., contained a conveyance and assignment by way of 
mortgage, by Jane Gibson, the defendant, and Laura Jane Gibson, to 
the plaiutiffs, to secure 1388. 14s. 4d. with interest. The covenant 
upon which the action was brought, was as follows :—“ And for the 
consideration hereinbefore contained, the said W. Gibson, J. R. Gibson, 
the defendant, and Laura Jane Gibson and any two of them, do hereby 
for themselves, their heirs, executors and administrators jointly, and 
each of them doth hereby for himself or herself, and his or her heirs, 
executors and administrators, severally covenant with the said J. Ad- 
dison and J. Crick, the plaintiffs, their heirs, executors and administra- 
tors, in manner following :—that the said W. Gibson, J. R. Gibson, the 
defendant and Laura Jane Gibson, or some or one of them, their or 
some one of their heirs, executors, administrators or assigns, will or shall 
pay to the said J. Addison and J. Crick, or the survivor of them, his, 
executors or administrators, or their or his assigus, the sum of 13882. 
14s. 4d, sterling, on the 30th day of September next, and until payment 
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thereof, interest for the same at the rate of 5J. per cent. per annum, by 
equal half yearly payments, without any deduction whatsoever.” Proof 
of the execution of the deed by the defendant, but not by the other 
covenantors, was given. It was objected on behalf of the defendant, 
that the covenant in the deed was an alternative, and not an absolute 
covenant, and should have been declared upon accordingly, and that by 
this form of declaration, the defendant was precluded from pleading 
payment by either of the other two covenantors, W. Gibson or Laura 
Jane Gibson. 'The learned judge refused an application for leave to 
amend, and overruled the objection, reserving leave to the defendant 
to move to enter a nonsuit, if this court should be of opinion that the 
covenant in the deed did not support the declaration. In the following 
term a rule nisi accordingly was obtained, against which, 


Greenwood now showed cause.—The covenant is several; and even 
were it a joint covenant there is no variance; the objection ought to 
have been taken by plea in abatement. (Mountstephen v. Brooke, 1 
B. & Ald. 224; Cabell v. Vaughan, 1 W.Saund. 291 and 291 d, note. 
Cocks v. Brewer, 11 Mee. & W.51; Whelpdale’s Case, 50 Co. 119; 
Co. Litt. 283, a; Eccleston v. Clipsham, 1 W. Saund. 154a, note.) 
[Erle, J.—The sole question is, whether advantage shall be taken o 
the non-joinder of the co-covenantors, Lilly v. Hedges, (1 Str. 553,) 
shows that this may be treated as a several covenant. It is not neces- 
Sary to state in the declaration that the other co-covenantors had not 
paid ; in actions oa a joint and several promissory note, or bill of ex- 
change, the ordinary practice is to declare against one of the makers, 
or acceptors without mentioning the others. “ Qui facit per alium 
Sfacit per se.” Gyse v. Ellis, 1 Str. 228.) And here, if one of the 
co-covenantors had paid, the defendant might have pleaded it as a pay- 
ment by himself. (Beaumont v. Greathead, 2 C. B. 495.) The 
declaration negatives the supposition that the money may have been 
paid by one of the co-covenantors, by the allegation that the whole 
money is still due and owing to the plaintiffs. lu Trever v. Nurse, 2 
Keb, 44,) which was an action upon a covenant in a lease to three for 
rent due after the death of one of the lessees, averring that the surviv- 
ing lessees had not paid the court, said, “ The averment is good enough, 
especially the rent being said, adhuc a retro, and one of the lessees 
dead before the reut arrear.” In Middleton v. Sandford, (4 Camp. 34,) 
the converse of the present objection was taken, and Dampier, J., said, 
“If the objection were well founded, in declaring separately against 
one obligor upon a joint and several bond, it would be necessary to al- 
lege it to be joint as well as several, which is contrary to the established 
practice of pleading.” He also cited De Grey, C. J., in Abbott v. 
Smith, (2 W. Blacks. 947,) and was then stopped by the court. 


Butt, Taprell and Hawkins, contra.—The question is, whether the 
covenant is correctly set out in the declaration according to its legal 
effect. It appears on the record as an absolute and unconditional cove- 
nant by the defendant to pay, whereas it ought to have been stated as an 
alternative covenant, as in Gillon v. Lillie, (1 Bing. N. C. 695.) In 
Lilly v. Hedges, (1 Str. 553,) the other co-covenantor executed the in- 
strument. An action of debt might have been supported on the cove- 
VOL. VI, 5 
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nant as stated in the declaration; Evans v. Jones, 5 Mee. & W. 295; 
7 Dowl. 482; and Sison v. Kidman, | Dowl. N.S. 493, but debt could 
not be maintained on the covenant in the deed. (Harrison v. Mathews, 
(2 Dowl. N. S. 318.) The deed was executed by the defendant only. 
[Lord Denman, C. J.—Then you support the plea of non est factum, 
on the ground that some other persons did not execute the covenant.] 
According to Harrison v. Mathews, the deed is not set out according 
to its legal effect. 


Lorp Denman, C. J.—It appears to me that the authorities cited by 
Mr. Greenwood, completely bear out his argument in behalf of the 
plaintiff. 


PaTTEson, J., concurred. 


Earte, J.*—I think the case of Harrison v. Mathews, (2 Dowl. N. 
S. 318,) shows that the legal effect of this instrument is, that it is a seve- 
ral covenant by the defendant and the two other persons to pay, and 
that an action of covenant is maintainable against them all, and against 
one if he does not plead in abatement. 

Rule discharged. 


—_—@—— 


SamvueEt v. Green.—Feb. 13th, 1847. 


T., being employed by defendant to raise money for him how he could, procured 160/. from 
plaintiff, and received a cheque for that sum from defendant, payable to T., or bearer. T. 
afterwards applied to defendant for payment of the cheque :—Held, that there was a de- 
livery of the cheque to the plaintiff, and, therefore, he could maintain debt upon the cheque 
against defendant. 


Dest. The first count stated, that the defendant made his draft or or- 
der, called a banker’s cheque, directed to Messrs. Cockburn & Co., for 
the payment of 160/. to E. Tucker, or bearer, and delivered the same 
to the plaintiff, who was, and still is, the bearer, and the same was not 
paid when presented. There were also counts for money lent, for in- 
terest, and on an account stated. Pleas to the first count, first, that the 
defendant did not make the cheque; secondly, that the defendant, to 
wit, on, &c., delivered the draft to the said E. Tucker, named in it; and 
that, save as aforesaid, there never was any delivery of the said draft by 
the defendant ; without this, that the defendant delivered the said draft 
to the plaintiff in manner and form, &c. To the other counts never-in- 
debted. On the trial before Lord Denman, C. J., at the Surry spring 
assizes, in 1846, Tucker, who was called as a witness for the plaintiff, 
stated that he wasa discount agent, and was employed by the defend- 
ant to raise 100/. or 150/., with a direction to get in “by hook or by 
crook ;” and that he got the money from the plaintiff, and took it to the 
defendant, from whom he received the cheque, together with a bill of 
exchange, accepted by one Hull, as a collateral security. The defendant 
told ‘Tucker, that the cheque might be presented in a week: he did not 
know what Tucker was going to do with the cheque, or when the 





* Coleridge was absent. 
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cheque came into the hands of the plaintiff. Tucker applied to the de- 
fendant for payment of it when due. It was objected, that there was 
no privity between the plaintiff and the defendant, and that debt would 
not lie except between the immediate parties to the cheque. The jury, 
under the direction of the Lord Chief Justice, returned a verdict for 
the plaintiff for the amount of the cheque, leave being reserved for the 
defendant to move to enter a non-suit. In Easter Term following, 
(April 18,) Zush obtained a rule nisi accordingly, on the ground of mis- 
direction upon the second issue. 











Peacock now showed cause. There was a delivery of the cheque to 
Tucker, either as agent for the defendant to get it discounted, or as 
agent for the plaintiff to get it discounted. In either case there was 
a delivery to the plaintiff, unless the delivery to Tucker was for 
the purpose of vesting the cheque in him, and giving him the legal 
interest in it. Tucker gave no consideration for the cheque. There was 
evidence for the jury of a delivery to the plaintiff. 


Lush, contra. The question is, whether the jury ought to have 
found for the plaintiff or the defendant upon the second issue. Applica- 
tion for payment of the cheque was made by Tucker, who wasa dis- 
count agent, whose business it is, like that of a bill broker, to horrow 
money from some person for the purpose of lending it to others. [ Wight- 
man, J. Suppose the defendant had handed the cheque to Tucker, 
and directed him to give it to any person who would discount it ?] 
That would make him agent for the defendant; here there was no 
employment to get the cheque discounted. [ Wightman, J.—Generally 
the holder of the cheque is entitled to the sum mentioned in it, and to 
bring an action on it. Patteson, J. The application by the defendant 
to Tucker was to get him money, not to lend it him. 'Tucker was the 
defendant’s agent to get money from any person he could.] 


Rule Discharged. 
eee 


By THE Court. 





Bail Court. 
[ Westminster Hall.] 
Before Mr. JUSTICE COLERIDGE. 
; East v. Smrru.—5, 6, and 7 May, 1847. 
NOTICE OF DISHONOR. 


A party (not the holders of the bill) giving notice of dishonor, must intimate that the party 


addressed is looked to for payment. , 
Semble. A foreman is not authorised to act with respect to bills: 


Tuts wasan action in the sherifi’s court, brought by the indorsee against 
the drawer of a bill of exchange, which had been indorsed by the drawer 
to one Day, and by him to the plaintiff. The defendant pleaded no no- 
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tice of dishonor. The bill became due on Saturday, when the plaintiff 
called upon the acceptor, who told him that he would pay it on the 
Monday. On the same day hecalled on Day, saw his foreman, Pritch- 
ard, and told him that the bill was not taken up; afterwards, but still 
on the same day, the defendant called and was told by Pritchard 
that the bill was not taken up. The jury found for the plaintiff. Cor- 
rie had obtained a rule nisi to set aside the verdict and to havea 
non-suit entered, or for a new trial, on the ground that, under the cir- 
cumstances, there was no sufficient notice of dishonor to the defendant 
to make him liable to pay the bill. Against which 


Martin now showed cause. The notice was sufficient; it was a 
verbal one. and intimated the two facts of a presenting and a refusal te 
pay ; and it was then for the jury to say if that was not an intimation 
to the defendant that he was looked to for payment. All the authori- 
ties were cited in the case of Furze v. Sharwood, (2 Q. B. Rep. 388,) 
and there the result is, that, if the notice containa statement that the bill 
was presented and that payment was refused, it was sufficient. Lord 
Denman, C. J., there says, ‘“ For what purpose is such an intimation but 
to give the party notice that he is looked tofor payment?” If that is so, 
this notice was sufficient, as no distinction could be taken between 
verbal and written notices; and the words “taken up,” used in this 
case, were technical and of large signification, and tantamount to the 
term “dishonor.” The communication was, therefore, such as led the 
defendant to understand that he was looked to for payment. Besides, 
his calling at Day’s showed he was conscious of his liability. Again, 
in all the authorities it was agreed that the object of giving notice was 
to enable the party addressed to withdraw the money he was presumed 
to have in the hands of the drawee, and thus to protect himself as this 
object would be fully obtained by simple notice of presentment and non- 
payment. A protest itself merely stated the fact of non-payment, and it 
was absurd to require more particularly in a notice than in a protest on 
a declaration. There was no real difference whether the party giving 
the notice was the holder of the bill or not; and, unless governed by ir- 
resistible authority, the court would not lay it down, as it would be de- 
sirous to introduce as few distinctions as possible in cases of this kind. 
There the natural course had been followed of each party giving notice 
to his immediate transferer, and there was no ground for any difference 
between the notice as given by one or by another ofthe parties. [Cole- 
ridge, J.—Here Pritchard, apparently, was only communicating a fact, 
and not giving a notice ; he was apart from the bill at the moment.] It 
may be presumed that he was giving notice on the part of his employer. 
His intention, however, in making the communication was a question 
for the jury ; and as the notice was verbal, it was peculiarly within the 
province of the jury, and they had found for the plaintiff. ‘The form of 
the declaration in actions of this kind is very ancient, and it is simply 
alleged therein, that the bill was presented when it became due and that 
payment was refused, of which the defendant had notice ; it must, then, 
be superfluous to prove more than was alleged. This view was borne 
out by the case of Lewis v. Gompertz, (6 Mee. & W. 399.) Asto 
Pritchard’s competency to give notice, no special authority was required ; 
his general authority as foreman was sufficient. It would be a great 
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hardship, if a bill became dishonored when his master was absent, that 
the foreman could not give the requisite notice, especially when it was 
subsequently adopted and acted upon by the master. 


Corrie, contra.—It was doubted till recently whether the notice must 
not come from the holder himself; here, however, the declaration does 
not state that the notice came from a party even to the bill; if that does 
not appear, at least by necessary implication, it amounts to knowledge 
only and not to notice. In Solarte v. Palmer, (7 Bing. 533,) it was ex- 
pressly laid down in the judgment, that the notice must state in express 
terms, or by necessary implication, that the bill is dishonored, and that 
the holder looks to the party addressed for payment. In Lewis v. Gom- 

ertz, the language of Park, B., is this :—“ The three facts required to 
conveyed in every notice of dishonor must be conveyed to the mind 
of the person in whom it is addressed in a written or verbal notice, 
either expressly or so connected with each other as to leave no reason- 
able doubt upon his mind as to their meaning, viz.: first, that the bill 
was presented when due; secondly, that it was dishonored ; and thirdly, 
that the party addressed is held liable for payment of it.” That was per- 
fectly in accordance with the rule laid down in the former case. In 
the present case the notice did not refer in any way to the defendants 
being looked to for payment. It was, in fact, a mere loose observation 
—mere gossip, possessing nothing of the character of a legal notice, and 
made by an unauthorized party, for it could not be successfully main- 
tained that, by virtue of his authority as foreman, he was competent to 
do an act of that kind. Cur. ad vult. 


CoLeripGE, J.—I think there must be a new trial inthis case. It is 
now sufficiently established, that, when notice of dishonor is given by 
a party not the holder of the bill, there must be, at least by necessary 
implication, a statement of three things as laid down by my brother Parke, 
viz., of presentment when due, of a refusal to pay, and that the party 
addressed is looked to for payment. Now, here the last part was wholly 
omitted in the notice given, and it is, therefore, insufficient. It was 
contended on the part of the plaintiff, that, as the fact of notice simply 
was alleged in the declaration, and as issue was joined upon the tra- 
verse of that fact alone, proof of any notice would be sufficient. That 
argument I donot think conclusive; notice in the declaration must be 
considered to mean good and sufficient notice, so that we come back to 
that point. Reference has been made to the observations of Lord 
Denman, C. J., in Furz v. Sharwood, as to any notice being sufficient 
for us to infer a looking to the party for payment. Now, these re- 
marks may be very correct as applied to the circumstances of that par- 
ticular case, and yet not to these ; and we easily understand that an in- 
timation may be given to a party without its being suggested that he is 
looked to for payment. There is also this distinction, that here the 
party is not the holder of the bill: it may be that any notice from a 
holder may be enough to indicate that he looks for payment, but we can- 
not extend that toa stranger. Again, the party here was only a fore- 
man, and I do not think that, without some evidence, we can assume he 
was authorized to act with respect to bills of exchange. Though it is 
Stated that he is Day’s foreman we are not even told what Day’s par- 
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ticular business was, and, under the circumstances, I do not think I can 
infer from the evidence that he had authority to give notice of the dis- 
honor. The notice was merely a verbal one; and no doubt it is more 
difficult to form a judgment respecting it than when dealing with a 
written instrument, No doubt a judge and jury may get at the mean- 
ing of parties, &c., which we cannot get at here; still there must be 
some evidence of that kind—something by which one might infer that 
circumstances existed which do not appear on the face of the proceed- 
ings ; there is nothing of that kind here. As the notice, therefore, 
does not appear to me sufficient, there must be a new trial. 
Rule Absolute. 








Court of Common Pleas. 


Before the Right Honorable Sir} THOMAS WILDE, Lord Chief Justice, and the rest of 
the Judges. 


i Carpet and others v. Jones.—28th April, 1847. 
LIBEL—NECESSITY OF A COLLOQUIUM OR INNUENDO. 


Declaration for libel affecting the plaintiffs in their business as share-brokers, after stating that 
the plaintiffs had bought as share-holders, on account of the defendant, certain shares in a 
railway company, set out the alleged libel as published in a newspaper, and which, after 
commencing with the word “ warning,” proceeded to inform the plaintiffs, that the shares 
so bought, “ under a false representation of the market at 8/., per share,” and “ sanctioned” 
by the defendant, were being sent to the committee of the railway company, with instruc- 
tions to return the deposit balance to the defendant ; and that, unless the plaintiffs arranged 
to return such deposit money tothe defendant, with certain expenses, the defendant would 
adopt legal measures. The alleged libel then stated the following :— The amount will be 
taken by instalments, on security being deposited with any bankers but those who recom- 
mended C. & Co., (meaning the plaintiffs) :—Held, that in the absence of any colloquium 
or innuendo explaining the meaning to be attached to the words, the publication was not 
libellous. 


Case for alibel. The declaration, after reciting that the plaintiffs car- 
ried on the business or profession of stock-brokers and share-brokers, 
and that they had been employed by the defendant, in the way of their 
said business, to buy on account of the defendant 200 shares in the Man- 
chester and Southampton Railway Company, and that they so bought 
the same, alleged that the defendant, intending to injure the plaintiffs in 
the way of their said business, and to cause it to be suspected and be- 
lieved, that the plaintiffs had conducted themselves in the way of their 
said business, in the said purchase of the said shares, in a deceitful, un- 
fair, dishonorable, and unbusiness-like manner towards the defendant, and 
thereby to prejudice and ruin the plaintiffs in the way of their said 
business, heretofore, to wit, &c., did falsely, wickedly and maliciously, 
compose and publish, and cause and procure to be composed and pub- 
lished in a certain newspaper, called The Daily News, of and concern- 
ing the plaintiffs in the way of their said business and profession, a cer- 
tain false, scandalous, malicious and defamatory libel, containing thefein 
the false, scandalous, malicious, defamatory and libellous matters 
following, of and concerning the plaintiffs, and of and concerning 
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them in relation to their said business and profession, and of and 
concerning their purchase for the said defendant, of the said shares or 
scrip certificates; that is to say, “ Warning—James Capel, Norbury, 
Trotter & Co., Share-brokers, (thereby meaning the said plaintiffs,) are 
injured, that the 200 Manchester and Southampton Railway shares, 
bought by James Capel, (meaning the said shares so bought by 
said plaintiffs as aforesaid,) under a false representation of the market, 
at 8/. per share, or 1625/., and sanctioned by Charles Jones, (meaning 
the said defendant,) and paid for at the time of purchase, that he forth- 
with sends them to the Manchester and Southampton committee, with 
instructions to return the deposit balance to him, (meaning the said de- 
fendant,) unless Capel & Co., (meaning the said plaintiffs, claim it or elect 
to proceed, and unless Capel & Co., (meaning the said plaintiffs,) within 
the present year arrange to return the 1625. to him, (meaning the said 
defendant,) also the 7/. expenses incurred for advertisement and solici- 
tor to procure proof of having paid Capel & Co., (meaning the said plain- 
tiffs,) 16007. and 25/., commission, C. J., (meaning the said defendant,) 
will adoptlegal measures. The amount will be taken by instalments, on 
security being deposited with any bankers but those who recommended 
Capel & Co.,” (meaning the said plaintiffs.) By means, &c. Special 
demurrer thereto and joinder therein. 


T. Jones, ( Talfourd, Serg’t., with him,) in support of the demurrer. 
—The declaration does not disclose, in the absence of sufficient innuen- 
dos, any thing which is libellous upon the plaintiffs. There is nothing 
moreover to show, that the making of the false representation, alleged 
to have been made, is to be imputed to the plaintiffs. [ Wilde, C. J.— 
It is difficult to understand what is the libel imputed. Creswell, J.— 
Does it amount to more than a charge of negligence ?] Thecourt then 
called on, 


Channell, Serg’t., to support the declaration.— An innuendo is only 
necessary when, in the declaration, it is wanted to give the libellous 
words a more aggravated import than their ordinary meaning, or when 
the words are covert and otherwise unintelligible. It is sufficient if 
there can be collected from the whole of the libellous words set out, an 
imputation on the plaintiffs in the way of their business, which is the 
case in the present declaration. The question is, not whether any and 
what part is libellous, but whether reading the whole, it does not impute 
such misconduct to the plaintiffs in the way of their business, as to be 
the subject of a libel. Nagamine J.—You have not fixed in the decla- 
ration any meaning to the words: can the court say they mean more 
than that the defendant employed Capel & Co. to buy shares, and that 
unless they return the purchase money to the defendant, he will adopt 
legal measures, and that he will not trust the bankers who recommended 
Capel & Co.? Is that a libel on Capel & Co.? Wilde, C. J.—The 
supposod libel seems only to be a piece of impertinence ; but it must 
go beyond that to be libellous. What has the writer said to bring 
Capel & Co., into disrepute in consequence of any want of care or in- 
tegrity which might affect their character as share-brokers ?] It alleges 
that the amount is to be taken by instalments, on security being de- 
posited, which would cast an imputation on the want of means of the 
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plaintiffs topay. [ Wilde, C. J.—Then why do not the plaintiffs pledge 
themselves to that by a proper innuendo in the declaration? It is suffi- 
cient, it is submitted, if the whole taken together imports a libel. 


Wipe, C. J.—The court is bound so to deal with this case as if it 
had arisen after verdict and in arrest of judgment, because in substance 
the question is, whether the supposed libel contains such an imputa- 
tion that it may be the foundation of an action for libel. The plaintiffs 
have not thought it safe to attach any meaning to the whole or any part 
of the words used, to show that they were such as to injure them in re- 
spectability of character ; but if, by any reasonable intendment, the jury 
eould find that there was a charge reflecting on the character or con- 
duct of the plaintiffs as men of business, it would be the duty of the 
court to hold it as libellous. Still the court must see whether, on the face 
of the declaration, by any reasonable construction, such an imputation 
can be reasonably intended. Indeed instances have occurred, where the 
jury have found, that there was evidence that the words used were in- 
jurious to the plaintiff’s character, and yet the court have arrested the 
judgment, because they thought that the words did not warrant the 
charge of libel, and would not even intend that the jury had such evi- 
dence before them. ‘The case of Hearn v. Stowell, (12 Adol. & Ell. 
719,) and Goldstein v. Foss, (6 B. & C. 154,) are to that effect. In the 
absence here of any colloquium or innuendo to show that the words were 
intended to bear a meaning different from their ordinary meaning, there 
does not appear any libellous imputation. The alleged libel here, be- 
gins by stating a purchase of shares under a false representation of the 
market : that is not libellous, for it cannot be said to impute a want of in- 
tegrity on the part of the plaintiffs ; butif this was at all equivocal, it is 
removed by the subsequent words, “ and sanctioned by Charles Jones,” 
the defendant. The defendant afterwards claims a return of the deposit, 
but on what grounds, it is not stated, and there is nothing thereby to show 
any reflection was meant on the conduct of the plaintiffs, as it does not ap- 
pear that they stood in such relation to the company to give rise to such 
claim for a return being made on them. ‘Then the libel proceeds to 
threaten the adoption of legal measures; but such a threat cannot of 
itself be the subject of an action. ‘The only part which occurred to me 
as doubtful, was the statement that the amount was to be taken by in- 
stalments. It seemed questionable whether it might not mean that the 
plaintiffs were of such limited means as to require time to pay. It is not, 
however, accompanied by any innuendo giving to it any meaning, and’ I 
cannot say, in the absence of such, that it does impute insolvency or the 
want of time to pay. The reference to the bankers, if any thing, is an 
impertinence on the bankers, who are not plaintiffs; and though it may 
be put forth to annoy the plaintiffs, it couveys thereby no imputation 
on their character. On the whole, 1 am of opinion that there is noth- 
ing to warrant a verdict being found by the jury for the plaintiffs, and 
therefore, to allow it to go before a jury would only be suffering the 
incurring of a needless expense. ‘I'he judgment should be for the 
defendant. 


CoLTm4N, J., concurred, 
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Creswe.t, J.—The plaintiffs have not attempted by any collo- 
quium or innuendo, to say what is the libel imputed, but have left it in 
uncertainty. In Goldstein v. Foss, Lord Tenterden, alluding to the 
libel there imputed, which was, that the plaintiff was an improper per- 
son to be proposed as a member of acertain society, says, “ There may 
be so many reasons why a person may be deemed unfit to become a 
member of the society without casting any injurious reflection upon 
him, that I think we cannot possibly say with any degree of certainty, 
that such was the intention with which the alleged libel was published.” 
So, here, the court cannot with any certainty, say, that any thing libel- 
lous in this publication was intended. 


VaueHan Wixtiams, J., concurred. 
Judgment for defendant. 


_@——— 


Frank in v. Lamonp and others.—June 7, 1847. 


AUCTIONEER PERSONALLY LIABLE—DISPENSING WITH TENDER OF 
DEED TO EXECUTE—CONTRACT, WHEN ENTIRE. 


An auctioneer selling without disclosing the name of his principal, is personally liable for per- 
formance of the contract of sale, though he afterwards offers to give the name of his em- 
ployer. 

The plaintiff having bought shares of the defendants at an auction, certificates of which were 
then delivered to him, subsequently applied to them for a transfer of the shares. letter 
from the defendants in answer thereto, stating that they acted only as agents in the matter, 
and offering to give the name of the vendor, was held evidence of exonerating the plaintiff 
from tendering a deed of transfer for execution. 

The declaration described the sale, as one sale of 300 shares to the plaintiff; the evidence was 
that the plaintiff, as the highest bidder, purchased by auction, the shares in three separate 
lots of 100 each, at three separate prices. Certificates of all the shares were handed to the 
plaintiff, with a bill of parcels made out by the defendant’s clerk, in which the shares were 
described as 300, sold at the aggregate price :—Held, that the evidence showed that it was 
to be trea ted as one entire sale, and that there was, therefore, no variance. 


Assumpsit. The first count of the declaration recited that the defend- 
ants put up and exposed to sale by auction, amongst other shares and 
certificates of shares, in divers joint-stock railways, &c., divers, to wit, 
300 shares in a certain company or partnership undertaking, called, 
The Pilbrows Atmospheric Railway and Canal Propulsion Company, 
under and subject to certain conditions, which were then set out, 
amongst which was the following, viz: that the balance of the pur- 
chase money should in every case be paid at the office of the auc- 
tioneers, at the Hall of Commerce, between the hours of ten and four, 
on the day following the sale, except in cases where any special trans- 
fers were required, and to such the utmost expedition would be given. 
The declaration then averred, that on such exposure to sale, to wit, on, 
&c., the plaintiff became and was the highest bidder for, and declared 
to be the purchaser of, and became and was the purchaser of, the said 
300 shares of and in the said company or undertaking ; and the defend- 
ants then bargained with, and agreed to transfer and deliver to the 
plaintiff the said shares, at and for a certain sum of money, to wit, 15/., 
then bid by the plaintiff for the same. The declaration then, after con- 
VOL. VI. 6 
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taining allegations of performance by the plaintiff of certain matters to 
be performed by him, stated that the defendants, during the time aforesaid, 
and before a reasonable time had elapsed for the plaintiff’s preparing the 
‘same, to wit, on, &c., exonerated and discharged the plaintiff from pre- 
paring or tendering to the defendants, any instrument, deed or docu- 
ment, for the transfer to him of the said shares, and assigned as a 
breach, the not transferring and delivering to the plaintiff the said shares. 
Usual money counts. Pleas, first, non-assumpserunt; secondly, a 
traverse, that defendants did expose to sale the shares as alleged; 
thirdly, a traverse, that the plaintiff did become the purchaser ; fourthly, 
a traverse that defendants did not agree to transfer the said shares, as 
alleged ; fifthly, a traverse, that the defendants did exonerate, absolve 
or discharge the plaintiff from preparing and tendering to the defend- 
ants, any instrument, deed or document, for the transfer to him of the 
said shares; and lastly, to the money counts payment into court of 
151. At the trial, before Williams, J., at the Middlesex sittings in the 
present term, the evidence was, that on the 12th May, 1846, the plain- 
tiff attended a sale of the defendants, who are auctioneers, at the 
Hall of Commerce, where the defendants are in the habit of selling rail- 
way and other shares; and at such sale the plaintiff, amongst other 
shares, bought 300 Pilbrows Atmospheric Railway shares, in three se- 
parate lots, numbered respectively, lots 233, 234 aud 235, and contain- 
ing in each 100 shares, at the price of 5/. each lot, the plaintiff being at 
that price the highest bidder. At the time of the sale, the following 
bill of parcels was made out by the clerk of the defendants at the auc- 
tion, and delivered to the plaintiff :— 


Hall of Commerce, London, 12th May, 1846. 
“ E. Frank In, Esa., Dr. 


“To Lamond, Small & Lamond, 
“ For shares at public sale. 


“20 Midland Eastern Counties, 12s., . ‘ . £12 
* 300 Pilbrows,1s.,_. ‘ ‘ ‘ 15 
£27" 


The plaintiff paid the purchase money, and received certificates of 
the Pilbrows shares, each certificate containing 100 shares, and purport- 
ing that one Joseph Briggs was the original proprietor of the shares. 
The shares had been sold by the defendants, as auctioneers and agents, 
for a person of the name of Blatchford. The company having after- 
wards come to the determination of winding up the concern, and paying 
to the share-holders, 10s. a share, the plaintiff came to the office of the 
defendants with his certificates, and applied to have a transfer to him 
of the shares, in order to entitle him to receive the money returned by 
the company, (for the company refused to pay, except to those who had 
a legal transfer from the original share-holder.) ‘he defendants then 
informed the plaintiff, that the shares were not sold by them on their 
own account, but as agents only for Blatchford, and that they would 
endeavor toget atransfer from him. After some delay, the transfer not 
having been obtained, the attorney of the plaintiff wrote to the defend- 


-ants, requiring them to procure the transfer; in answer to which the 
defendants sent the following letter :— 
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“ Threadneedle-st. Jan. 27th, 1847. 
“Sir :—In reply to your letter of this date, we have to inform you 
that we shall be perfectly ready to hand you the name of the vendor of 


the shares, we having acted simply as agents in the matter. 
* Yours, &c.” 


This letter was put in as evidence of a dispensation of a tender of 
the deed of transfer for execution, and the plaintiff obtained a verdict 
for 40s. damages ; but objections were taken at the trial on the part of 
the defendants, on the ground, first, that they acted as auctioneers only, 
and were not personally responsible ; secondly, that there was no suffi- 
cient evidence exonerating the plaintiff from tendering a deed of trans- 
fer for execution ; and thirdly, that the declaration averred a sale of the 
shares in one lot and as one sale, whilst the evidence showed separate 
purchases, which was, therefore,a variance. All the objections were 
overruled, but leave was given to the defendants to move to enter a 
verdict for them, or for a non-suit; pursuant to which, 








Byles, Serg’t, now moved.—The defendants being auctioneers, and 
known not to sell on their own account, and offering besides to 
give up the name of the vendor for whom they sold, were not, it is sub- 
mitted, personally responsible. The only case against this position is 
Hanson v. Roberdeau, (Peake, 120,) but that is distinguishable, as 
there the auctioneer was held liable for breach of contract, because he 
did not disclose the name of his principal, but here an offer to disclose 
was made. With regard to the objection that there was no evidence 
dispensing with the necessity of a tender, the only evidence the plain- 
tiff relied on for this purpose was the letter of the 27th January, but that 
could have no effect, and the learned judge, though he preferred leaving 
it to the jury, seemed of that opinion. [ Wilde, C. J—The latter meant 
to intimate that they (the defendants) were not the parties to transfer.] 
The other objection is, that there is a variance between the declaration 
and the evidence as to the sale of the shares ; the declaration states only 
one sale, and the evidence three separate sales. In Emmerson v. 
Heelis, (2'Taunt. 38,) it was held, that on a sale by auction, where the 
same person is declared the highest bidder for several lots, a distinct 
contract arose for each lot, and James v. Shore (1 Stark. 426,) is to the 
like effect. The plaintiff put in the bill of parcels made out by the de- 
fendants’ clerk, in which all the shares are put down together in one 
item and contended that that was a substituted contract; but it is sub- 
mitted that this rather made the matter worse for the plaintiff, because 
the declaration is not on such contract, buton a sale by auction. [ Maule, 
J.—Upon the knocking down to the plaintiff of the third lot, was there 
not one contract for the sale of the three lots ?}] The question was left 
to the jury upon its being a substituted contract. 


Wipe, C. J—I think that there is no real difficulty in any of* 
the objections which have been raised. The first objection is, in 
effect, that the contract does not bind the defendants personally. 
I apprehend it is old law, that an auctioneer selling, without disclo- 
sing his principal, personally contracts at least for the purpose of the 
present cause, on the same principle that persons are liable, who are said 
at the time.of sale to be agents, but who in fact are not so, The 
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next point is, whether there was evidence dispensing with a tender of a 
deed of transfer. It is said that there was no tender to Briggs or the 
owner of the shares, but that has nothing to do with the present issue, 
which is, merely, that the defendants did not exonerate the plaintiff 
from tendering. Now, what is the evidence as to this? Why the whole 
of the argument seems to show that the defendants did so exonerate ; 
for what do they say when applied to by the plaintiff, but that we will 
give up the name of the vendor. Is not that as much as to say, we are 
not the persons to execute a transfer, it is of no use to bring therefore a 
transfer for us to execute, we are not the vendors. Their answer would 
otherwise be idle, and it is the only sense to be put on their conduct. 
What would be the use of the plaintiff bringing a transfer to defend- 
ants to execute, when the defendants disclaim to be the persons who 
are to transfer ; it seems, therefore to me, that on this issue the plaintiff 
is entitled to his verdict. Then, on the last point, the plaintiff has al- 
leged in his declaration as a fact that the defendants put up to sale 300 
shares; and that the plaintiff was the highest bidder for, and became 
the purchaser of, the said 300 shares. The evidence is, that the plaintiff 
purchased these shares at three separate biddings ; but is that, in effect, 
different from what it would have been if he had gone into a shop and 
purchased various articles at different prices, and they had then been put 
together in a bill described as bought at an entire price. There is here, 
besides, the evidence of the hand-writing of the defendants’ clerk in 
charging for these shares in a bill of parcels as shares sold at one entire 
price, and at one sale. ‘There appears to me, therefore, to have been 
abundance of evidence to go to the jury, and that the verdict was right. 


Cottman, J.—I am of the same opinion. 


Maute, J.--Ialso think that there should be no rule. The question 
is, what was the contract ? that is shown by conditions of sale and bill 
of parcels, and I think from these, the result is, that the defendants did 
become the sellers to the plaintiff of the shares for the sum of 157. The 
shares are put up in lots numbered, but which would be answered by 
any 100 shares of that company being delivered ; as soon as a contract 
was made with the same purchaser for another 100 shares of the same 
company as before, the parties contracting may be expected reasonably 
to agree to treat the two lots as one, and to have become the subject 
of one contract, and so on, until the 300 shares were bought; and the 
very circumstance of their all being handed over in a lump to the-pur- 
chaser, of one sum (15J.) being paid, and of the bill of parcels treating it 
as a Sale in the first instance tor 300 shares, show, I think, sufficient to 
satisfy a jury that the shares were sold under one contract. The ques- 
tion, then, is upon the terms under which the shares were sold. The 
conditions of sale are, that the balance of the purchase-money should be 

spaid at the office of the defendants on the day following the sale, except 
in cases where any special transfers were required, and to such the ut- 
most expedition would be given. When, therefore, the transfers were not 
special, all that was requisite to put the purchaser in full possession was 
to be done on the second day, and, where the transfers were special the 
only difference from this would be as to the time, and all that was re- 
quisite would still have to be done by the parties to complete the pur- 
chase. I think, then, that the defendants did agree to transfer the shares, 
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not that it was meant that they should be the parties actually executing 
the deed of transfer, but that they should procure what was requisite to 
the transfer ; and as to the dispensing with the necessity of a tender of 
the deed of transfer, I think that when the defendants wrote, saying we 
acted merely as agents, they said, in effect, we do not understand our 
liability to be to get the transfer executed, and that, therefore, it became 
useless to bring it to them for that purpose. 


CRESWELL, J., concurred. Rule refused. 








Consistory Cont. 
Before the Right Honorable STEPHEN LUSHINGTON. 
Saunpers v. SauNDERS. 


PLEADING—-ANSWERS. 


The answers to an allegation in a cause of cruelty, stated several acts of ill-treatment :—Held, 
that as such acts could not be referred to for the purpose of explaining the matters pleaded 
in the allegation, nor taken as proved for the benefit of the party answering, the answers 
must be reformed, by striking out, as redundant, the acts stated. 


Turis was a suit for separation by reason of cruelty brought by the wife, 
on whose part a libel was given in, pleading several acts of cruelty. A 
responsive allegation was brought in on behalf of the husband, the first 
article of which denied the charges in the libel; the second pleaded 
and exhibited several letters from the wife to the husband; and the 
third was the usual concluding article. An offer was made to waive 
the answers of the wife to this allegation, but refused ; and the answers, 
the admission of which was now opposed, were then brought in. The 
first few, lines of the answers denied the first article of the allegation, 
but in the twenty-four following pages were alleged a great number of 
acts of misconduct, ill-treatment, and cruelty, some of which were 
pleaded in the libel, and others not. 


Bayford and R. Phillimore, in opposing the answers took three ob- 
jections. First, that the answers should have been confined to a denial 
of the allegation ; for that, although facts in explanation might be stated 
in answers, yet independent facts were irrelevant, and, as such, inad- 
missible. Secondly, many of the facts stated in the answers were of an 
earlier date than the charges in the libel, and should have been pleaded 
there, if introduced into the cause. Thirdly, the answers were redun- 
dant, as containing matter which had already been pleaded in the libel. 


Addams and Robertson.—If the answers had stopped with a general 
denial of the averments in the allegation, they would have been open 
to the objection that the wife could on oath give no instance of miscou- 
duct or cruelty. The answers go back farther than the libel, because 
the allegation does; and, as the husband’s case is, that he never ill- 
treated his wife, she has now a right to say, in answer to that, you have 
ill-treated me, not merely from the time stated in the libel, but antece- 
dent to that, and she has a right to avail herself of the opportunity of” 
stdting on oath facts which occurred, whether already pleaded or not. 
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Dr. Lusurnetron.—lI am of opinion that the court ought always to 
be extremely cautious in endeavoring to form any opinion upon a case at 
an early period of the proceedings, because the court cannot know that 
which may be perfectly well known to the counsel on the one side and 
the other. This is the only safe course with respect to all pleadings, 
and applies to the case of answers. Upon this principle, | admitted 
the allegation to which the answers are given. ‘The libel in the cause 
set forth the circumstances, and the allegation in contradiction to that 
was not of acommon or ordinary nature, for it consisted merely of 
a general denial, giving no account or explanation of any of the charges 
pleaded, and if I had been called upon to ascertain the real reason why 
this plea was given in, perhaps I shotild have deliberated for a very long 
time, and come to no very satisfactory conclusion at last. However, 
this was no part of my duty, and I governed myself by the gene- 
ral principle that what the one party has thought proper to plead the 
other may contradict, because if it is of importance for one party to plead 
such matter, it may be important to the other to contradict it. ‘That 
being the state of the case, I come to the only matter for immediate de- 
cision—are these answers redundant or no? But let us stop a moment 
here, and consider the course of proceedings with respect to answers in 
these courts, because we shall be liable to fall into difficulties if we 
confound that course with modes of proceeding before other tribunals. 
Our course is, that each party is at liberty to set out all the facts which 
may be of benefit to his cause, provided they can be stated legitimately, 
but then this must be done in plea. The purpose of answers is for the 
benefit of the party requiring them; in order that, if the facts pleaded 
be admitted, he may place that matter before the court, which other- 
wise he could only do at a great expense by taking evidence, or upon 
which possibly no evidence at all could be procured. ‘The answers, 
then are never for the benefit of the party giving them in; still he is 
not compelled to answer simply to the facts pleaded, he is at liberty to 
offer explanation, and such explanation may consist of matter already 
pleaded, or to be pleaded, or not. This he has a perfect and complete 
right to insert. But here another principle comes in: if matters capa- 
ble of proof are stated in the answers, they will not be proof in the 
cause unless established by other evidence, and putting them in answer 
will not dispense with the necessity of proving them, by stating them 
in plea, and supporting them by evidence, or procuring the admission 
on the other side. I doubt if in any state of the case the answers can 
ever be used for the benefit of the party who gives them in. Iam 
aware that there have been cases in which a party has insisted upon giv- 
ing his answers, and I think every court would be extremely cautious, 
where the answers were thus brought in without being asked for, in 
taking any fact from them ; the court must always be desirous of avoid- 
ing to place reliance upon any thing which is stated by the party for 
the purpose of explanation. These answers, in truth, speak to this 
effect :—‘* No, you have been guilty of cruelty against me, I will go on 
and state every act, whether pleaded or no.” ‘This goes beyond the 
bounds of explanation, I can see no use in admitting the answers as 
they stand, and I cannot conceive that they would be read, for they not 
only negative the plea, but allege various fresh acts of cruelty, and most 
certainly I should not think of looking into them with a view of find- 
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ing any proof of the libel; no judge would be justified in referring to 
them for that purpose. Iam of opinion the answer should be confined 
strictly to the article ; the whole of that part, therefore, will stand, and 
the answers must be referred back for reformation, which may be ef- 
fected by striking out all the remaining portion. But I must express 
my great regret that the offer made to waive the answers of the wife 
was not accepted ; it would have saved much expense and delay. 

On the 18th June, the case came on for hearing, and the court then 
pronounced for the separation at the prayer of the wife. 





PRACTICAL POINTS. 
INTEREST OF A PARTY AFFECTED BY THE DECISION OF THE CAUSE. 


THE case which we gave in our September No., p. 338, raised a question 
of some interest, namely, whether the evidence of a defendant, who at the 
time of his examination had no interest which could be affected by the 
decision of the cause, was admissible on behalf of the plaintiff, although 
he had originally been jointly interested with the plaintiff and the other 
defendants in the subject matter of the suit. 'The cause was heard be- 
fore the Master of the Rolls, (Lord Langdale.) One question raised on 
the appeal was as to the admission of the evidence of the defendant 
Webb, under the following circumstances. The plaintiff in the suit 
was a corn factor, and in April, 1840, he entered into a joint specula- 
tion with Nash, Carpenter, Sheppard and Webb, for the purchase and sale 
of English wheat, the terms being that the respective parties should 
be interested in the adventure according to the proportions in which 
they held foreign wheat at the time of the agreement. The specula- 
tion resulted in a heavy loss, and the suit was instituted to recover from 
the representatives of Nash, who had died, his proportion of this loss. 
Webb and Sheppard were not originally made parties and were exam- 
ined as witnesses on the part of the plaintiff. The bill stated, that Car- 
penter, who was made a defendant, had settled with the plaintiff for his 
share of the loss; that Sheppard had paid his proportion; and that 
Webb, being insolvent, had been released by the plaintiff without any 
payment. It will be seen, from the report, of the case in 1 Phil. 594, 
that, on the hearing of the cause before the Master of the Rolls, an 
objection raised by the executors of Nash in their answer, that Sheppard 
and Webb were necessary parties to the suit, was overruled ; but that 
the Lord Chanceller (Lyndhurst,) on appeal, took a different view, and 
held that the objection ought to have been allowed. In consequence of 
this decision, Sheppard and Webb were made parties to the suit, with- 
out prejudice however to their examination ; and under these circum- 
stances, the question had been raised before the Master of the Rolls 
whether the evidence of these’ parties could be received. His Lordship 
received the evidence and made a decree, which now formed the sub- 
ject of appeal before the Lord Chancellor. 


an" and Piggott, for the plaintiffs, offered to read the evidence of 
ebb. 


Russell, Smythe and Bromley, for the defendants, the executors of 
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Practical Points. 








Nash, objected to the evidence being received. [They cited Murray v. 
Shadwell, (2 V.& B.401;) Ex parte Benfield, (5 Ves. 424 ;) Blackett 
v. Weir, 5 B. & C. 385.) 

The Lord Chancellor observed,—I have no doubt that this evidence 
is receivable. The statements in the bill, and the release produced, 
show that the party has no interest. When we speak of interest, we 
mean interest resulting from the cause, and thus influencing the party 
in giving his testimony. How can any such exist here? Five persons 
are said to have entered into a speculation to buy and sell English 
wheat, the agreement being, that they were to be interested in the ad- 
venture according to the proportions in which they then held foreign 
wheat ; the adventure produced a great loss. The bill states that the 
plaintiff who was to buy and sell the wheat had done so, that 1010. 
was the loss incurred, and that the plaintiff had paid his proportion, but 
that Nash had not; and the bill calls on Nash’s executors to contribute 
his proportion. Releases are then produced to the defendants who are 
examined as witnesses, and these parties are called to show that Nash 
was liable to the plaintiff. Suppose, then, that the plaintiff succeeds in 
this, how can the defendants gain any thing? The suit can have no 
result as to them, for the result is already attained to them by the re- 
lease. The defendants can get nothing ; they disclaim any interest by 
their answer. Their evidence is to show that Nash was a party to the 
agreement that is, to enable the plaintiff to reimburse himself according 
to the proportion in which he had already done as to them by ar- 


rangement. They are made parties subject to their examination, and 
whether this was proper or not is of no moment, for the defendant can- 
not now object on this ground under the circumstances, the plaintiff 
being protected against this objection by the form of the order. The 
Master of the Rolls has come toa right conclusion, and the evidence is 
clearly admissible. The appeal was therefore dismissed with costs. 





Tue CHance.yor oF Iretanp. Sir Edward Sugden, when Chan- 
cellor of Ireland, having made an appointment to visit the Dublin In- 
sane Asylum, repaired thither in the absence of the chief manager, and 
was admitted by one of the keepers, who was waiting to receive a pa- 
tient answering the description of Sir Edward. He appeared to be very 
talkative, but the attendants humored him, and answered all his ques- 
tions. He asked if the Surgeon General had arrived, and the keeper an- 
swered him that he had not yet come, but that he would be there im- 
mediately. ‘“ Well,” said he, “I will inspect some of the rooms till he 
arrives.” “Oh, no,” said the keeper, “ we could not permit that at all.” 
“Then I will walk for a while in the garden,” said his lordship, “ while 
Lam waiting for him.” “ We cannot let you go their either,” said the 
keeper. “ What!” said he, don’t you know 1 am the Lord Chancellor ?” 
“Sir,” said the keeper, “‘ we have four more Lord Chancellors here al- 
ready.” Sir Edward got intoa great fury, and they were beginning to 
think of the strait waistcoat for him, when fortunately the Surgeon Gen- 
eral arrived. “ Has the Chancellor arrived yet?” asked he. The man 
burst out laughing at him, and said, “ Yes, sir, we have him safe ; but 
he is by far the most dangerous patient we have.” 





